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NOTICES AS TO UNITED STATES SUPREME 
COURT REPORTS. 


At the request of the Reporter of the Supreme Court of the 
United States, the following communication is printed for the infor- 
mation of the Massachusetts Bar: 


‘Editor Massachusetts Law Quarterly; 

“Tast July Congress passed an act (Public No, 272) providing 
for the publication of the Official Reports of the Supreme Court in 
the Government Printing Office and for their sale to the publie at 
‘gost of production, neluding a part of the appropriation made for 
the maintenance of the Reporter’s office. The last contract with a 
private publishing house expired. with. the publication of Volume 
256; which completed the reports for the October, 1920, Term. The 
letting of a new contract to cover. the opinions of the 1921 Term 
was impracticable, owing to the pendency of the legislation, to the 
expéctation that it would be enacted long before it actually was, 
and to definite indications that, when enacted, it would supersede 
the contract. method. 

‘*For various reasons, incident to the ending of the old contract 
and the legislative change, editorial work on the opinions of the 
1921 Term was seriously delayed. Time also was consumed in mak- 
ing necessary preparations in the printing office. Notwithstanding 
this, however, gratifying progress has been made.. The reports of 
these opinions will be contained in three volumes to be numbered’ 
297, 258 and-259, all of which, it is confidently expected, will be 
published in bound and pamphlet form before the close of the year. 

**The act provides for advance parts as well as bound volumés, 
when ordered by the Chief Justice. It. was decided to issue a small 
edition of these pamphlets, four to a volume. These, as heretofore, 
are made from the plates used in the final volumes and, therefore, 
correspond with them in page numbering. Three numbers, contain- 
ing three-fourths of the opinions of Volume 257, have already been 
issued. The price is twenty-five cents:per number. The bound vol- 
umes will follow the corresponding pamphlets as soon as the plates 
ean be re-examined and corrected and the tables and indexes com- 
pleted and plated. According to present estimates, the price of 
bound volumes will be about two dollars and ten cents each. 

‘Especial attention is directed to the fact that it will not be 
heeessary to. send in a separate order for éach pamphlet or volume 
purchased. Standing orders with advance deposits will be received 
by the Superintendent of Documents, Government Printing Office, 
Washington, D: C., and the publications will be mailed, as issued, 
to the addresses given, as long as the amounts kepi on deposit saffice 
to pay for them.’’ 

Benest KNAEBEL, 


Reporter. 





Bntered as Second-Class Matter at the Post Office at Boston. 
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THE EARLY HISTORY OF THE SUPREME COURT OF 
THE UNITED STATES, IN CONNECTION WITH 
MODERN ATTACKS ON THE JUDICIARY. 

(An Address by Hon. Charles Warren, at the meeting of the Massachusetts 

Bar Association at Salem, Mass., October 14, 1922.) ; 

The only excuse which one could have for expecting an 
assemblage of busy lawyers to turn their attention to events 
of one hundred and thirty years ago would be the possibility 
that some light might be thrown upon modern problems of 
today. It is with this hope, therefore, that some modern 
errors may be partially dispelled by a study of the early 
Supreme Court of the United States that I have accepted 
the invitation of your Association to address your Annual 
Meeting. 


During the past few years, and especially since its decisions 
in the Child Labor Cases, a series of attacks have been 
launched upon our highest National tribunal, notable among 


which have been those of certain labor leaders and of two 
Senators of the United States. 

The first thing to which I wish to eall your attention is 
the fact, that there is no novelty in these attacks. No fune- 
tioning body under our Government has been more subjected 
to continuous assault than the Supreme Court. Throughout 
its history, whenever an important decision has run counter 
to the views of a particular class, section or party in the 
United States, that class, section or party has denounced the 
Court, as an institution. 

A brief review of some of these attacks may be of interest, 
as showing the present lack of imagination or invention on 
the part of the Court’s antagonists.' 

Let me begin with the year 1819, when the Court upheld 
the right of the Bank of the United States to be freed from 
an unconstitutional State tax. Marshall’s great opinion in 
McCulloch v. Maryland, was assailed, at the time of its deliv- 
ery, as ‘‘fraught with alarming consequences’’, ‘‘undermin- 
ing the pillars of the Constitution,’’ ‘‘a total prostration of 


1For citation of authorities (other than those specifically set forth in the 
footnotes of this Address), and for full quotations, see The Supreme Court in 
United States History (1922), by Charles Warren. 
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State rights and the loss of the liberties of the Nation.’’ A 
Philadelphia newspaper termed the opinion ‘‘a most lament- 
able sophistry—the most flimsy and false attempt at reason- 
ing in the annals of any nation—a monstrous tissue of 
weakness. ”’ 

The Court itself was denounced in violent language. 
‘*Sooner or later the execration of the community’’ will be 
brought down on it, said a Tennessee paper. ‘‘There must 
be a fixed or determined resistance to its encroachment,’’ 
said a Kentucky paper. Ohio papers termed the judgment a 
usurpation which had ‘‘saddled a monster of iniquity upon 
us,’’ and they constantly charged that the Court had ‘‘arro- 
gated to themselves an authority as well above the laws as 
above the Constitution itself.’’ A Committee of the Ohio 
Legislature charged that the case and its decision were inten- 
tionally designed to prop up and save this ‘‘objectionable 
monopoly’’—the Bank of the United States. 

Eighteen years later, however, in 1837, on its decision of 
the Charles River Bridge Case, by which the Court, instead 
of upholding a corporate monopoly, overthrew one, it was 
assailed as the destroyer of property, and as the enemy of 
all investors in corporate stock. ‘‘The vested rights class 
ery out bloody murder,’’ said a Boston Democratic paper. 
Chancellor James Kent wrote that the decision ‘‘injures the 
moral sense of the community and destroys the stability of 
contracts. . . . I have lost my confidence and hopes in the 
constitutional guardianship and protection of the Supreme 
Court.’’ <A leading Whig Review said that the decision 
‘‘merits the severest animadversion that wounded justice and 
indignant patriotism can bestow.”’ 

Eleven years later, in 1848, when it upheld the right to 
take by eminent domain chartered rights, in West River 
Bridge Co. v. Dix, it was praised by the Boston Post as hav- 
ing dealt ‘‘a great blow at monopoly”’ and ‘‘triumphantly 
sustained the republican doctrine that a corporation has no 
more right than individuals.’’ 

“Nine years later, however, in 1854, the same Court was 
assailed with the contrary ery that it was corporation-ridden, 
when by the decision in the Bank Tax Exemption Cases, it 
held an Ohio statute invalid. ‘‘An outrageous decision by the 
truly Federal Court,’’ said a leading Ohio newspaper. ‘‘The 
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sober mind may begin to wonder how this unrighteousness 
can possibly be imposed upon a community or a democratic 
form of Government.’’ It assailed the Court itself as a ‘‘silk- 
gowned fogydom, a goodly portion of it imbecile with age, a 
portion anti-republican in notion—wedded to antiquated doe- 
trine.”’ 

During the years 1850 to 1855 (long before the Dred Scott 
Case), the Court was continuously and savagely assailed in 
Congress by anti-slavery Senators and Congressmen, and by 
the anti-slavery press. The Court is ‘‘a citadel of slavery,’’ 
said John P. Hale, Senator from New Hampshire. The de- 
cisions of the Federal Judges are ‘‘a system of insolent and 
alarming usurpation which must be terminated,’’ said the 
New York Tribune. ‘‘It is high time that the insolence and 
tyranny of our Federal Judges should be rebuked and pun- 
ished. ’”’ 

In 1858, when the Court sustained the validity of the Fugi- 
tive Slave Law in the Booth Cases and when the Wisconsin 
Courts atid the Legislature actively adopted the policy of 
Nullification, attacks on the Court by Republican and anti- 
slavery statesmen and newspapers were unmeasured in their 
language. The New York Tribune termed the Judges of the 
Supreme Court ‘‘a handful of political subalterns of the Fed- 
eral Executive, his creatures and tools, appointed on partisan 
grounds and for political reasons.’’ It stated that the 
Court’s decision ‘‘formed a part of the system of usurpation, 
tending to the concentration of all power in the Federal 
Judiciary’’, and that it would never be permitted ‘‘to sit in 
judgment on the political rights of great States when those 
rights came in conflict with the exercise of Federal authority.’’ 

An eminent Ohio anti-slavery Congressman said that ‘‘the 
people are becoming roused to the true nature and alarming 
encroachments. . . . If these things continue without remedy, 
the Federal Courts must fall.’’ Charles Sumner and other 
prominent Republican statesmen quoted and endorsed Thomas 
Jefferson and John C. Calhoun in their views as to the neces- 
sity of curbing the powers of the Court. John P. Hale of 
New Hampshire said the Court was now a dangerous depart- 
ment of the Government, that ‘‘its history has verified all 
and more than all that Jefferson ever prophesied of it’’, and 
that Congress must meet ‘‘and abolish the encroachments of 








the Court.’’ Senator Doolittle of Wisconsin predicted that if 
the power of the Court to decide on the validity of laws should 
continue, the republic was lost and ‘‘the days of empire will 
commence soon after.’’ Roscoe Conkling, a Republican Con- 
gressman, assailed the Court for its ‘‘imperial assumptions’”’ 
and stated that: ‘‘ Whenever a decision, in the judgment of 
Congress, is subversive of the rights and liberties of the peo- 
ple or is otherwise hurtfully erroneous, it is not only the 
right but the solemn duty of Congress to disregard it.’’ And 
the Independent, the great Congregationalist newspaper 
organ, assailed the ‘‘enecroachments of the Judiciary,’’ and 
said that the Court had become ‘‘the great teacher of injus- 
tice and iniquity; the sapper and miner of our liberties, the 
great agent of the powers and darkness.’’ 

Even during the Civil War, and after the new appoint- 
ments by President Lincoln had given a majority of the Jus- 
tices to the Republican party, the failure of the Court to de- 
cide all cases arising out of the war, in exact consonance with 
the views of Republican leaders, led to continued attack. 

John P. Hale said in the Senate, Feb. 24, 1864: ‘‘I will 
take this oceasion to say that in my humble judgment if 
there was one single, palpable, obvious duty that the Republi- 
can party owed to themselves, owed to the country, owed to 
humanity, owed to God, when they came into power, it was 
to drive a plowshare from turret to foundation stone of the 
Supreme Court of the United States . . . to overturn that 
whole concern. . . . In that opportunity, such as God rarely 
gives to a people or a party, we utterly failed.’’ He stated 
that he had been ‘‘averse to the policy of undertaking to 
build up and patch up that rotten coneern,’’ but that ‘‘when 
we had an opportunity to throw off this old man of the sea, 
after it had fastened itself upon this Republic and had fas- 
tened upon the country some of the most odious and damnable 
doctrines that disgrace our history, we failed to improve it; 
and we have now got to hug it just as long as we exist.’’ 

It is to be noted that this attack on the Court was delivered 
after Lincoln had appointed upon it such great Justices as 
Samuel F. Miller, David Davis, Noah H. Swayne, and Stephen 
J. Field. 

Only three years later, in 1867, the Court was subjected 
to a most violent assault for its decision in the famous Milli- 





gan Case, in which it upheld the rights of the citizen against 
the Executive, and denied the latter’s right to institute mili- 
tary Courts, outside the active theatre of war. The decision 
is now regarded as one of the great bulwarks of American 
liberty. Yet what were the opinions of contemporary states- 
men and newspapers regarding it? 

The New York Independent said that it would not waste 
‘feriticism on the verbose sophistries with which the Judges 
labor to conceal the iniquitous doctrines propounded’’.. . 
‘fa mere partisan harangue, unseemly, because of the source 
whence it emanated . . . a sorry attempt of five not very dis- 
tinguished persons to exhibit themselves as profound jurists, 
whereas they have only sueceeded in proving themselves to 
be very poor politicians.’’ The New York Herald said that 
Mr. Justice Davis’ opinion (now held as one of the great 
opinions of the American Judiciary) was ‘‘twaddle’’ which 
could ‘‘no more stand the fire of public opinion than the 
Dred Scott decision.’? The Washington Chronicle, the organ 
of the Republican Senate, said that ‘‘treason, vanquished upon 
the battlefield and hunted from every other retreat, has at 
last found a secure shelter in the bosom of the Supreme 
Court.’’ Harper’s Weekly said that the Court must be 
organized and remodeled by the addition of Judges who 
would be responsive to the views of the people on the subject 
of reconstruction. 

In Congress, one of the leaders of the Republican party in 
the House introduced a bill sweeping away at once all the 
Court’s appellate jurisdiction. If the Court, he said, ‘‘usurps 
power to decide political questions and defy a free people’s 
will, it will only remain for a people, thus insulted and de- 
fied, to demonstrate that the servant is not above his lord, by 
procuring a further Constitutional Amendment and ratifying 
the same, which will defy judicial usurpation, by annihilating 
the usurpers, in the abolition of the tribunal itself.’’ 

It is unnecessary to detail the series of criticisms which 
followed almost every important decision, in the years since 
1868. Sometimes, the Court was attacked as too conservative 
and as pro-monopoly—as after the famous Slaughterhouse 
Cases in 1873. Sometimes, it was attacked as too radical and 
as anti-corporation,—as after the decisions in the noted 
Granger Cases—-Munn vy. Illinois and others—in 1877. 

















In fact, a review of contemporary opinion will show that 
whenever the Court’s opinion has differed from the views 
held by any important section or class in the community, a 
blast of invective and opprobrium has ensued. 

Now the fundamental right of every American citizen to be 
a ‘‘kicker’’ and to voice his dissent (within the bounds of 
law) from any and every action and institution of the Gov- 
ernment cannot, and must not, be challenged. It is a source 
ot safety to the Republic that every citizen should have the 
privilege of blowing off steam. As Judge Holmes said, a few 
years ago, in a letter to a club in Boston: ‘‘ With effervescing 
opinions, as with the not-yet-forgotten champagnes, the quick- 
est way to let them get flat is to let them get exposed to the 
air’’; and as Judge Holmes has also said in a judicial opin- 
ion: ‘‘The ultimate good desired is better reached by free 
trade in ideas—the best test of truth is the power of thought 
to get itself accepted in the competition of the market.’’! 

To get a thought accepted as truth, however, it is neces- 
sary that the thought shall be supported by valid argument ; 
and when the ‘‘kicker’’ attempts to base his argument on 
historical statements, then it becomes incumbent on us all, 
and especially upon the members of the Bar, to ask for cita- 
tion and proof of authority. 

One basis of the attacks which Senators, labor leaders and 
others are now making is a constant repetition of the charge 
that the power of the Supreme Court of the United States to 
pass upon the validity of Acts of Congress is a usurped power, 
first exercised by John Marshall, in the Marbury Case, in 
1803. 

In refuting this charge of usurpation, defenders of the 
Court have hitherto relied on pointing out early decisions of 
the Courts and expressions of opinion voiced by the older 
statesmen in the Federal Convention and elsewhere, in which 
the power of judicial review was acknowledged long prior to 
Marshall’s decision in the Marbury Case. But more con- 
elusive proof that the general publie did not regard judicial 
review as a usurpation by the Court can be found through an 
examination of the contemporary newspapers and pamphlets 
in the early years of the Court. Such an examination, I have 


1 Abrams v. United States (1919), 250 U. S., p. 630. 





recently had occasion to make; and I invite your attention to 
a few of the results. 

It has been the prevailing impression amongst the Bar that 
the first ten years of the Court were rather negligible, that 
little notice was taken of the Court by the general public, 
that it was a somewhat weak and unimportant branch of the 
Government, and that not until the strong brain of Marshall 
came into control, was any real vigor breathed into the Na- 
tional Judiciary. 

Such a view of the early Court, however, is wholly errone- 
ous. 

In the first place, it is interesting to note that after the 
Constitution was adopted, and before the First Congress met 
there was a full realization of the immensely important part 
which the new Supreme Court was destined to play. Thus in 
an article in a Philadelphia paper in March, 1789, widely 
copied in papers in other States, in which it was stated that 
James Wilson of Philadelphia, as the choice ‘‘of many thou- 
sand Federalists’’ was to fill the office of Chief Justice, it 
was said: ‘‘The office allotted for that distinguished patriot 
and legislator by his grateful countrymen will require an 
uncommon share of legal and political abilities and informa- 
tion. A new system of federal jurisprudence must be formed 
—a new region in the administration of justice must be ex- 
plored, in which genius alone can supply the defect of 
precedent.’”! 

That the First Congress realized the importance of the 
Court, was shown in the debate over the Judicial salaries, be- 
fore the passage of the Judiciary Act or the appointment of 
the Justices. Thus John Lawrence, of New York, spoke of 
the ‘‘very important nature of the duties’’ and ‘‘the high 
trust committed to it’’—‘‘on their decisions depend causes 
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of the greatest possible magnitude.’” 


1 Federal Gazette, March 9, 1789; State Gazette of North Carolina (Edenton), 
April 9, 1789; Virginia Independent Chronicle (Richmond), March 25, 1789; Massa- 
chusetts Centinel (Boston), March 7, 25, 1789. 

2 See Annals of Congress, 1st Cong. debate in the House, Sept. 17, 19, 1789. 
The salaries proposed were $4500 for the Chief Justice and $4000 for the Asso- 
ciate Justices; the Act as passed provided for $4000 and $3500. It is interesting 
to note, however, the more modest estimate as to professional salaries entertained 
in Massachusetts. Fisher Ames, the leading Congressman from that State said “he 
thought he could speak for the four New England States and supposed that $1500 
per annum for this officer (the Chief Justice) would be an object sufficient to 
excite the attention of men of the first abilities in those States.’’ 











Gen. James Jackson of Georgia said that they ought to 
consider that ‘‘the lives, the properties, and rights of the 
citizens . . . the preservation of the Constitution of the 
United States and of the individual States, depend, in a 
great measure, on the wisdom, impartiality and independ- 
ency’’ of the Court and that ‘‘all the great appeals and mat- 
ters of treaty’’ were subjected to its decision. William Smith 
of South Carolina considered ‘‘the Judicial Department the 
sheet-anchor of the Constitution, a department of the first 
consequence to the Union.’’ James Madison of Virginia, said 
that the Judges ‘‘are the guardians of the laws and of the 
Constitution, and, I trust, of the individual also and . . . of 
important cases of treaties in which the greatest interests 
will be involved.’’ 

It was with such a conception by Congress of its high im- 
portance, at the very outset of the Government, that the 
Court came into being. Moreover, it appears from contem- 
porary newspapers that even before its members were ap- 
pointed, there was general recognition of the fact that one of 
the important functions of the Court was to be that of serving 
as a check on the Legislature. 

During the debates in the State Conventions, as well as in 
the months immediately succeeding the adoption of the Con- 
stitution, those who were opposed to that instrument used 
the broad powers of the Court to review legislation as one of 
the arguments against the Constitution or in favor of its 
amendment. Thus, a writer in a Philadelphia paper said in 
February, 1788: ‘‘Besides, should Congress be disposed to 
violate the fundamental articles of the Constitution . . . still 
it would be of no avail as there is a further barrier interposed 

namely, the Supreme Court of the Union, whose prov- 
ince it would be to determine the constitutionality of any 
law that may be controverted.’’! 





1 Independent Gazetteer (Phil.), Feb. 23, 1788, letter of “‘Centinel’’; see also 
New York Journal, March 20, 1788, letter of Robert Yates, “Brutus”; Providence 
Gazette, Aug. 9, 1788, letter of ‘“‘Solon, Jr.” Independent Chronicle (Boston), Oct. 
23, 1788, letter of “‘Alfred’’, “Congress are to appoint a Supreme Judicial to 
decide upon all matters which are within the legislative powers of the General 
Government”; Independent Gazetteer, March 23, 1789; “A bill of rights and addi- 
tional checks as the Judiciary Department are almost unusually agreed. 

to be essential improvements”: ibid, Feb. 25, 1789, reprinting letter to Albany 
Register: “Here is no bill of rights; no proper restriction of powers; our lives, 
our property and our consciences are left wholly at the mercy of the Legislature, 
and the powers of the Judicial may be extended to any degree short of Almighty.” 
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As early as May and June, 1789, the leading paper in 
New York (that city and State being Anti-Federalist) ,' pub- 
lished a series of articles on the new Government, which 
spoke of the distribution of powers as forming the best secur- 
ity against encroachments or abuse of power by either, and 
said that ‘‘perhaps in no ease can abstract and uncontrolled 
power be lodged, with more security to liberty and the rights 
of the people,’’ than in the Judiciary, and that for ‘‘an im- 
partial and able interpretation of the laws . . . necessary to 
secure the life, liberty and property of the subject’? . .. 
the Constitution had wisely provided for a National Judiciary 
‘‘independent of the other branches of the Government.’”* 

A New York correspondent of a London newspaper wrote, 
specifically that the Court was to exercise a right of judicial 
review of Acts of Congress, as follows :* ‘‘The Judicial power 
is established for the benefit of foreigners, and will be a check 
on any encroachment by the State or the United States on the 
Constitution. They have the power of declaring void any 
law infringing it.”’ 

That even the Judges of the State Courts were conceded 
the power, and expected to exercise the power, of holding a 
State statute void, if repugnant to the Federal Constitution, 
may be seen from an article published widely through the 
country, in October, 1789, noting that the New Jersey legal 
tender paper money laws were undoubtedly invalid as con- 
stituting an impairment of the obligation of contract, that 
the New Jersey State Judges had recently taken the oath 
to support the Constitution, and that ‘‘agreeably to that 
oath, their decisions will mark the contract, their judgment 
will evince the obligation.’”* 











1 State Gazette of North Carolina, Feb. 5, 1789: “Strange! that a city which 
was, during the war, the sink of British politics and which is now the headquarters 
of antifederalism should be the seat of the pure republican government of the 
United States!” 

2See “A Sketch of the Political State of America’? by ‘“‘Americanus” in 
Gazette of the United States, May 13, June 10, 1789. For recognition of the 
Judiciary, both States and Federal as “the only bulwark the faithful lieges have 
to depend on against lawless power and usurpation,” see series of letters by 
“Aratus,” in State Gazette of North Carolina, April 9, May 14, June 4, July 2, 
23, 30, 1789. 

3 London Public Advertiser, Oct. 8, 1789, quoted in The LaFollette Veto by 
Noel Sargent in The Forum (1922), LXVIII. 

4 Pennsylvania Packet, Oct. 19, 1789; New York Daily Gazette, Oct. 21, 1789; 
New York Daily Advertiser, Oct. 22, 1789. The article in these papers began 
“From this event, a correspondent with pleasure observes how determinedly the 
citizens of that State are speedily emancipating themselves from that demon 
of political and civil discord, a tender law.” 
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As to the action of the Supreme Court of the United States 
itself, when appointed, nothing is more striking than the 
extreme boldness with which from the very outset, the Jus- 
tices met and dealt with the most delicate problems of con- 
stitutional law, international law and State-Rights, exercising 
its power of judicial review with respect to each of these sub- 
jects. 

The most serious fear of the framers of the Constitution 
had been the probable conflict between the States, jealous of 
their powers, and the National Government. Yet, exactly one 
year after the Court first met, its Justices went to Rhode 
Island, and there in the Cireuit Court proceeded to hold a 
law of that State unconstitutional, as an impairment of the 
obligation of contract. It certainly required some boldness 
to do this, in the very State in which only four years pre- 
vious, the Judges of the State Supreme Court had been haled 
before the Legislature and sought to be removed for holding 
their own State law as to paper money, invalid. 

This action of the Federal Justices is the first case of ju- 
dicial review by the Federal Courts, and has only recently 
come to light. 

Now did the people of that time regard it as a usurpation? 

On the contrary, so far from thus regarding it, the Legis- 
lature of Rhode Island made a formal record that they would 
conform with the Federal Court decision; and although an 
account of the case was published in newspapers all over the 
country, there is no editorial or other comment to be found 
criticising the action of the Court. 

But, of course, judicial review of a State statute, and ju- 
dicial review of an Act of Congress are two distinct matters. 
Hence, it is interesting to find that in 1792, the next year 
after invalidating the Rhode Island statute, and only two 
years after its formation, the Justices of the Supreme Court, 
sitting on Cireuit, proceeded to invalidate an Act of Con- 
gress. This Hayburn Case, as decided later in the Supreme 
Court, is familiar to the Bar and went off on a point of 
statutory construction. I wish, however, to call your especial 
attention to the contemporary newspaper accounts of the 
decision of the case in the Cireuit Court in Pennsylvania. 

The ease involved a subject on which the American publie 
was considerably wrought up—the pensioning of its much 
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neglected invalid Revolutionary soldiers—a subject which is 
by no means unfamiliar today. Congress had passed a statute 
imposing on the Justices of the Supreme Court the duty of 
examining and passing on these pensioners’ claims, with a 
final right of review by the Secretary of War. 

That a failure to assume the duties thus imposed by Con- 
gress was likely to bring odium on the Judges and to alienate 
popular sympathy may be seen from an article in the Na- 
tional Journal, published in Philadelphia, in April, 1792: 


‘Our poor, starving invalids have at length some 
provision made for them by Congress; and as the dis- 
tresses of many of them are urgent in the extreme, it is 
to be hoped that not a moment’s delay will be made by 
the public officers who are directed to settle their ac- 
counts; for although men who are accustomed to plen- 
tiful tables do not perhaps know it, it is nevertheless < 
melancholy truth that a few days fasting would kill not 
only a feeble, war-worn veteran but even a hearty well- 
fed member of Congress or head of a department.”’ 


Nevertheless, in spite of such newspaper articles urging 
that there should be no delay, the Justices in the United 
States Cireuit Court in Pennsylvania unhesitatingly pro- 
ceeded to hold the Act of Congress unconstitutional, on the 
ground that the duties directed to be performed were not of 
a judicial nature. 

Here was a subject, and here was an occasion when, if ever, 
we should expect to find attacks upon the Court and charges 
of judicial ysurpation of power. The decisions of the Jus- 
tices in this and in other pension eases, in 1792, were at once 
communicated officially to Congress by the President, and 
were given wide publicity in the press. 

Was there then any talk in Congress of judicial usurpa- 
tion? On the contrary, the records of the House of Represen- 
tatives state as follows: ‘‘This being the first instance in 
which a Court of Justice had declared a law of Congress to 
be unconstitutional, the novelty of the case produced a va- 
riety of opinions with respect to the measures to be taken on 
the occasion. At length a Committee of five were appointed 
to enquire into the facts. . . . and to report thereon.’’ No 
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further action was taken, except that one Congressman sug- 
gested, amid no dissent, that a law be passed ‘‘to point out 
some regular mode in which the Judges shall give official 
notice of their refusal to act under any law of Congress on 
the ground of uneonstitutionality.’? Hence, there would 
seem thus early, in 1792, to have been a complete recognition 
even by Congress itself that the Judges possessed and would 
continue to exercise this power. 

But the reception of the Judges’ action by the newspapers 
was even more significant. If any opposition was likely to be 
expected, it would have been among the Anti-Federalists, who 
were particularly opposed to all extensions of Federal or 
National power. Now, on an examination of the newspapers 
of the time, the curious fact appears that it was the Anti- 
Federalist press which especially supported this exercise of 
judicial power. 

Thus, the violent opponent of Federalism and supporter of 
Thomas Jefferson, Freneau’s National Gazette, not only 
applauded the decision but expressed the hope that the Court 
might hold other Federal legislation unconstitutional. It 
stated that the Judges’ action ‘‘must be matter of high gratifi- 
cation to every friend of liberty, since it assures the people of 
ample protection to their constitutional rights and privileges 
against any attempt of Legislative or Executive oppression.”’ 
Another ardent Anti-Federalist paper, the General Advertiser, 
edited by Benjamin F. Bache—the radical editor of his day— 
praised the ‘‘ 
unconstitutional law.’’ Another newspaper spoke of the deci- 
sion as ‘‘the first instanee in which that branch of the gov- 
ernment has withstood the proceedings of the others, and, 
being another resource admitted by the Constitution for its 
own defense, and for security of the rights which it guaran- 
tees to the several States and to individual citizens, it may be 
contemplated under some very pleasing aspects.’’ 

The Anti-Federalists evidently regarded the Court as a 
great source of protection to the people against encroach- 
ments of power by Congress. It was the Congress whose 
usurpation they feared, not the Court. 

The next year, 1793, the boldness with which the Supreme 
Court thus tackled questions of the most delicate and 
dangerous nature was again shown, when contrary to all ex- 
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pectation, and amidst the anger of its most strongly Fed- 
eralistie supporters, it sustained in Chisholm v. Georgia, the 
right of an individual to sue a sovereign State. The intense 
opposition of the States to this decision was not based on any 
theoretical doctrine, but on the very vivid and well grounded 
fear, that the decision might almost ruin the States by making 
possible suits on their certificates of indebtedness, and suits 
by Tory Loyalists to recover confiscated lands and properties. 
Such grave considerations, however, in no way deterred the 
Court from rendering its decision against the contention of 
the States. 

In spite of the uproar and antagonism created by this 
decision, the Supreme Court Justices next proceeded, within 
a year, to face and decide another question, which involved 
international issues of the most delicate nature. Political con- 
ditions in the United States were at that time at fever heat— 
the country was divided into two bitterly opposed factions— 
the pro-French and the pro-English; and Jefferson’s hope (as 
he then wrote) that we ‘‘should keep clear of this European 
combustion if they will let us’’ had soon been proved futile. 
French privateers were capturing American vessels within 
our waters, and the question arose in the ease of Glass v. Sloop 
Betsy, whether a Federal District Court had the power to 
decide upon the legality of the capture and to award restitu- 
tion to the owner. The issue was a most delicate one, and a 
decision was certain to embroil the Supreme Court with one 
or the other of the political factions. It would have been easy 
for the Court to avoid a decision by holding that the question 
was political and not judicial, and so the District Court had 
held. But the Supreme Court boldly grappled with the ques- 
tion and upheld the Federal jurisdiction, in spite of pro- 
French denunciation; and by this decision there was settled 
forever the right of this country to protect itself against 
illegal violation of its neutrality. Not only did the Court 
grapple with the issue, but it went out of its way to do so; for 
it appears from the Court records that, singularly enough, the 
case was never properly on the Court’s docket at all. At that 
time, by statute, the only way of bringing a case up from an 
inferior Federal Court was by writ of error. In this case, no 
writ of error was ever filed, and no appeal was allowed by the 
District Judge, but the parties, entirely irregularly, filed their 
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appeal with a notary publie of Baltimore; and the papers 
were sent by him into the Supreme Court. The Court, how- 
ever, was so determined to decide the important question that 
it announced that it would overlook its lack of jurisdiction.! 

Two years after this bold action, the Court, in 1796, faced 
another delicate issue—that of the right of British creditors 
to recover debts due to them from Americans but which had 
been sequestrated or confiscated by the States. In States, 
both South and North, there was great opposition to the pay- 
ment of these debts. The Connecticut Courant, reported that 
‘‘the Grand Jury of the Federal Cireuit Court in Virginia 
presented as a national grievance the recovery of debts due to 
British subjects.””» And Edmund Randolph wrote to Wash- 
ington: ‘‘The late debates concerning British debts have 
served to kindle a wide-spreading flame. The debtors are 
associated with the Anti-Federalists, and they range them- 
selves under the standard of Mr. (Patrick) Henry whose 
ascendancy has risen to an unmeasurable height.”’ 

When the issue arose, however, in the case of Ware v. 
Hylton, the Court did not hesitate, but proceeded to hold that 
these debts must be paid, and that any State statute prevent- 
ing their recovery was invalid as repugnant to treaties of the 
United States with Great Britain. It took courage to make 
this decision, in face of the popular sentiment, and of the 
jealousy of the States over their legislative power. 

At the same Term, in 1796, the Court proceeded again to 
exercise its power to pass upon the constitutionality of an Act 
of Congress---and again in a ease on which great popular ex- 
citement prevailed. The Federal excise taxes levied under 
Presidents Washington and Adams were highly unpopular— 
and none was more so, in the South, than the tax on earriages. 
Nevertheless, the Court proceeded, in the exercise of its power 
of judicial review, to uphold the validity of the tax. And 
again it went out of its way to do so, for the case, Hylton v. 
United States, was actually a fictitious one. There had been, 
in fact, no jurisdiction; for while by statute there could be 
no appeal to the Supreme Court, unless the amount of $2000 
was involved, no such amount was actually involved in the 
"1 Taking an appeal by filing with a notary public was an old English practice 
in admiralty, which had never prevailed in this country and was absolutely un- 
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case. The Government counsel were therefore forced to agree 
on the fictitious statement that the defendant (who was a 
private gentleman) kept 125 chariots ‘‘exclusively for the 
defendant’s own private use and not to let out to hire,’’ and 
further agreed that if the Court sustained the statute, judg- 
ment should be entered for the Government in the sum of 
$2000, to be discharged by the payment of $16—that being 
the amount of the tax and penalty for owning one chariot. 

It is interesting to note that the contemporary newspapers 
disclose no objection to the exercise by the Court of its power 
of judicial review in this case. The Anti-Federalists opposed 
the decision, in favor of the tax; but, so far from regarding 
the Court’s exercise of power as a usurpation, they had con- 
tended that the Court should hold the Act of Congress 
invalid; and, had it done so, they would have welcomed its 
action. 

Three years after the Judges upheld the validity of this 
Federalist carriage tax, they were confronted in the Circuit 
Courts, in 1799, with the question of the constitutionality of 
another detested Federalist statute—the alien and sedition 
laws. 

At this point, if ever, one would expect to find contempo- 
rary attacks on the Court for exercising its power of passing 
on the validity of an Act of Congress. But what was the 
actual fact? True, they were severely assailed for their 
opinions upholding the validity of the laws, and Virginia and 
Kentucky passed Resolutions setting forth the right of a 
State to disregard Acts of Congress which it believed to be 
unconstitutional. But so far from denying the right of the 
Courts to hold the laws unconstitutional, Jefferson, Madison, 
John Breckenridge and most of the Anti-Federalists de- 
manded that the Courts should so hold, and assailed them for 
not so holding. In other words, they attacked the Court not 
because it held an Act of Congress invalid, but because it 
failed to do so. 

The fact is, that from 1789 to 1802, practically no promi- 
nent statesman (other than Charles Pinckney of South Caro- 
lina) seems to have publicly denied the Court’s power, and 
so far as the general public went, there is practically no con- 
temporary evidence that it regarded the Court’s exercise of 
power as a usurpation. 
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At no period in American history were political questions 
more generally, more thoroughly, and more hotly discussed in 
print than in those years. Every political, social or legal 
doctrine upheld by either the Federalists or the Anti-Fed- 
eralists was debated and denounced by their opponents, in 
editorials, in letters to the newspapers, and in privately pub- 
lished pamphlets. Had there been any great popular dis- 
content at the exercise of power by the Judiciary, it would 
have revealed itself in letters or editorials in prominent Anti- 
Federalist papers like the Aurora, in Philadelphia, the Amer- 
can Citizen, in New York, the Virginia Argus, in Richmond, 
or the Independent Chronicle, in Boston, for the columns of 
these papers teemed with attacks upon every other alleged 
‘‘outrage’’ or ‘‘usurpation’’ committed by Federalist officials 
and by Federalist Judges. Yet these newspapers, and similar 
partisan journals of less wide circulation, contain practically 
no evidence of any challenge of judicial power between the 
years 1789 and 1802. 

It was not until the latter year, 1802, that, in the midst of a 
bitter political fight over the Federalist change of the judici- 
ary system enacted in the closing days of President Adams’ 
administration, the power of the Court to hold Acts of Con- 
gress invalid was for the first time challenged by Senators 
and Congressmen from Virginia, Kentucky and North Caro- 
lina, but from those States alone. 

It was just one year after this debate that Marshall 
rendered his decision in the famous case of Marbury v. Madi- 
son—holding a section of the Judiciary Act unconstitutional 
—the action which has, in the last few years, been termed a 
‘*usurpation.”’ 

But, let us see what the people of the time thought about it, 
and whether there is any evidence that Marshall’s contempo- 
‘aries considered it a ‘‘usurpation’’ by the Court. 

Widespread newspaper publicity was given to this decision, 
in 1803. It was printed in full in many papers; and a résumé 
of the opinion, published in Washington in Jefferson’s ad- 
ministration organ, the National Intelligencer, was copied 
into all papers of any consequence. 

An extensive examination of these papers shows that the 
most bitter political opponents of Marshall, and of the Fed- 
eralists, like the Aurora, in Philadelphia, the Independent 
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Chronicle in Boston, and the American Citizen in New York, 
and other similar papers contained no criticism whatever of 
the exercise of the power of the Court to set aside an Act of 
Congress. 

Jefferson himself did not then attack the decision on this 
ground—but assailed it simply on the ground that Marshall 
had attempted to interfere with the President’s executive 
authority by even considering the question of issuing a man- 
damus to a Cabinet officer, and that all of Marshall’s remarks 
on the liability of a Cabinet officer to mandamus were obiter 
dicta. 

It was this phase of the opinion alone, viz., the alleged 
trespass by the Judges on the Presidential field of power that 
was criticised by the newspapers and that engaged the atten- 
tion and excited the antagonism of Jefferson and the Demo- 
erats and Anti-Federalists, in 1803. 

It was not until the year 1820, when Jefferson was an old 
man of 80, that he wrote the letters attacking the Court, 
which in later years have been so widely quoted by the Court’s 
opponents. But it should be carefully noted that these letters 
of 1820 assail the Court, not for holding an Act of Congress 
invalid, but for failing to do so, for supporting the broad 
powers of Congress, and for holding State statutes invalid— 
a quite different matter. So far from denying the Court’s 
power, Jefferson was exceedingly anxious that the Alien and 
Sedition Laws, the Act of Congress chartering the Bank of 
the United States, and the Twenty-Fifth Section of the 
Judiciary Act authorizing writs of error to State Courts, 
should all be held unconstitutional by the Court. 

Thus, the charge of a ‘‘usurpation’’ by Chief Justice 
Marshall in holding an Act of Congress invalid, falls utterly 
flat, when we discover that the public of his own time did not 
regard his action as a ‘‘usurpation.”’ 

In other words, the Senators and labor-leaders now making 
this charge have no historical basis for their assertion or for 
their plea that the power of judicial review by the Court 
must be abolished. 

If they are to defend their position, they must find some 
other argument for such a revolutionary change in our 
system of Government. 

I have not the time to consider the systems which they seek 
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to substitute for the present functioning of the Court—namely 
to make Congress supreme, or to make Federal Judges elec- 
tive. 

As to the first plan—a right in Congress to re-enact laws 
held invalid by the Court—it might be well for the radicals 
who urge this change to consider whether they are willing to 
trust Congress with the uncontrolled power over freedom of 
speech, freedom of the press and freedom of religion; with 
uncontrolled power to abolish right of habeas corpus, with 
uncontrolled power to take the citizen’s life and liberty with- 
out any restraint; with unlimited power to set up military 
tribunals in times of peace, or in times of war even where the 
civil courts are functioning. Do men and women in this 
country have such implicit trust in the absolute correctness 
and justice of every Act of Congress that they are willing to 
let it legislate at its own sweet will, unfettered by any bounds 
of a written Constitution or by any restraining hand of a 
Federal Judiciary sworn to uphold the Constitution ? 

Is the temporary majority in any particular Congress 
always just in its views and actions, or truly representative 
of the wishes, rights and liberties of the people ? 

Labor and its representatives may well ponder the very 
suggestive words of Senator McCumber, in the debate over 
the Clayton Act, Aug. 13, 1914:! 


There are no people in this country who are more 
deeply concerned in maintaining the constitutional power 
of the courts than are our laboring people. Paralyze the 
arm of the Court and a tyrannical power will take its 
place in the future as it has always taken its place in the 
past, and the laboring man ought to know that tyranny 
always ranges itself on the side of wealth and power. 
Let every laboring man pause before he strikes the pro- 
tector of his own liberties. 


As to the other plan, viz: election of Federal Judges, I 
wish, in closing, to call your attention to a few early his- 
torical instances of the Supreme Court’s freedom from con- 
trol or subserviency to the Executive, as illustrating the utter 
lack of necessity of popular election in order to secure an 
independent Judiciary. 


1Cong. Rec. 63rd Cong. Ist Sess., p. 13965. 
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The fact that the Judges intended to prove themselves as 
independent of the President who appointed them, as of Con- 
gress and of the States, was shown within three years after 
the appointment of the first Court. For on being called upon 
by President Washington, in August, 1793, to render an 
advisory opinion to him on the complicated questions arising 
out of the neutral attitude of the United States in the war 
betweeen Great Britain and France, the Justices returned a 
reply to the President, in which, contrary to popular expecta- 
tion, they very firmly, though respectfully, declined to render 
any such extra-judicial opinion. 

Eight years later, in 1801, a case arose involving one of 
the pet measures of the Federalist Administration, the retalia- 
tory war statute directed against French depredations on 
American commerce; but when the Federalist leader, James 
A. Bayard, attempted, in argument, to read the instructions 
issued by the Federalist President, Adams, construing the 
statute, all the Judges (themselves Federalists) opposed the 
attempt; and Judge Paterson stated that he had ‘‘no objec- 
tion to hearing them but they will have no influence on my 
opinion. We are willing to hear them as the opinion of Mr. 
Bayard but not as the opinion of the Executive.’’ On a 
similar attempt being made, in a ease in 1804, President 
Adams’ warm Federalist adherent, Judge Chase, stated that 
‘*he was always against reading the instructions of the Ex- 
ecutive, because if they go no further than the law they are 
unnecessary; if they exceed it, they are not warranted.’”! 
This was exceedingly plain language to be addressed by the 
Judiciary to the Executive. 

Four years later, in 1808, an even stronger instance of 
judicial independence occurred in a case involving an issue 
of the most heated nature. The famous Embargo Act pro- 
vided that ships laden with provisions should be denied clear- 
ance if, in the opinion of the Collector of Customs, intended 
for foreign ports. President Jefferson had issued peremptory 
instructions to collectors to deny clearance to all vessels laden 
with provisions, thus eliminating the discretion which the 
statute gave to the collector. A case involving this situation 
arose in the Cireuit Court in Charleston, South Carolina, be- 
fore William Johnson, a Justice of the Supreme Court. John- 


1 Talbot v. Seaman, 1 Cranch 1; Murray y. Charming Betsy, 2 Cranch 64. 
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son was a young man of thirty-six; he had been appointed 
to the Bench only four years before by President Jefferson 
as the first Democratic Judge on the Supreme Court. Every 
influence and condition would seem to tend to incline him to 
decide in favor of the President, and to uphold the Presi- 
dent’s pet embargo. Without hesitation, however, he pro- 
ceeded to hold the President’s action to be unauthorized by the 
law and that the ‘‘collector is not justified by the instructions 
of the Executive in increasing restraints upon commerce’’; 
and he pointed out to the President that ‘‘the officers of our 
Government from the highest to the lowest are equally sub- 
jected to legal restraint.”’ 

So incensed was Jefferson that he caused his Attorney 
General to issue an opinion denying the accuracy of Johnson’s 
decision and instructing collectors to pay no attention to it. 
3ut the Judge himself did not waiver from his position of 
courageous independenee, and he replied publicly to the At- 
torney General’s opinion, and reasserted his previous ruling. 

Could a Judge elected by the people show any greater or 
even as great independence of the appointing power? 

Finally, I call your attention to two instances of Federal 
judicial independence, of particular interest to the Essex 
County Bar, and to ask you to reflect whether under similar 
excited conditions of partisanship and political passion, Fed- 
eral Judges, if elected by the people, would be likely to show 
an equal degree of independence of their creator. 

Just one hundred and fourteen years ago, on October 8, 
1808, in the Court-house in this city of Salem, a decision was 
rendered which probably affected the history of the Nation 
to a greater degree than any judicial opinion ever rendered 
in this Commonwealth. 

John Davis, Judge of the United States District Court, 
was sitting here. He was an ardent and active Federalist, 
appointed by President Adams. All his friends and judicial 
associates were Federalists. Before him, there was argued the 
question of the constitutionality of Jefferson’s Embargo Law, 
a measure detested and abhorred by the Federalists of this 
State, against which the State had risen in open revolt. The 
Chief Justice of the State, himself, Theophilus Parsons, had 
denounced the Law in publie meetings as unconstitutional. 

Every possible influence was brought to bear on Judge 
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Davis to hold this Law invalid. John Quincy Adams, who 
differed from the Judge politically, wrote to William B. Giles, 
Jefferson’s warmest adherent, in Virginia: 


You know that the doctrine has been broached here 
that the Embargo Laws were unconstitutional, and as 
such not entitled to submission. The history of this doc- 
trine, and the manner in which it was propagated until 
the decision of the District Judge at Salem, is perhaps 
not fully known to you. While you have been candidly 
informed of the regular gradation through petition, 
remonstrance and legislative resolutions to insurrection 
and rebellion against the Union which are here avowed 
and recommended, you have not been told how important 
a step in the progress a judicial decision against the 
Embargo Laws was intended to be. You have not heard 
what means were used and by whom to bias that decision, 
nor how much disappointment has followed from that 
honest firmness and incorruptible integrity of our Dis- 
trict Judge. . . . In speaking of the firmness and in- 
tegrity of the District Judge and of the means used to 
bias his mind, I do not hint at any direct attempt upon 
his honesty, but to a sort of influence which was certainly 
used, and which must have had its sway upon his judg- 
ment, had not his good sense and his spirit been superior 
to every consideration of party management. 


Strong in his judicial integrity, though amid the oppro- 
brium of all his party associates, Judge Davis resisted all in- 
fluence, and rendered a judgment sustaining the constitu- 
tionality of the Law, in an opinion so conclusive that it set- 
tled the question forever. It is interesting to surmise the 
strain to which the Judge’s conscience would have been sub- 
mitted, had the Judge been a candidate for re-election at the 
Presidential election which took place, just one month later, 
in Massachusetts, that fall. 

The other instance of judicial independence, of local inter- 
est to Essex County, is a judicial act of Mr. Justice Story, 
sitting in the United States Cireuit Court, in Boston, one hun- 
dred and ten years ago. 


Story had been appointed by President Madison on the 











Supreme Court, only ten months previous. He was a young 
man of 33 years of age. The War of 1812 had begun, and 
the Administration was vitally interested in prosecuting and 
convicting the eases of Americans who had been guilty of 
unlawful trade with the enemy, England. Such a case came 
up before Judge Story, in which the defendant pleaded that 
a proclamation of President Madison reviving an embargo 
law, under which the indictment had been found, was illegal. 
Judge Story was thus called upon to decide upon the legality 
of the action of a President who had just appointed him to 
office, and upon its legality as bearing upon a class of case 
in which the President and his Administration were vitally 
desirous of obtaining convictions.' 

Story, in spite of his youth and his personal and political 
predilections, without. hesitation held the action of the Presi- 
dent to have been illegal, and the prisoner went free. ‘*‘For 
the Executive Department of the Government, this Court 
entertain the most entire respect,’’ said the Judge but ‘‘it is 
our duty to expound the laws as we find them in the records 
of State; and we cannot, when called upon by the citizens of 
the country, refuse our opinion, however it differs from that 
of very high authorities. I do not perceive any ‘reasonable 
ground to imply an authority in the President to revive this 
Act, and I must, therefore, with whatever reluctance, pro- 
nounce it to have been, as to this purpose invalid.’’ 

When one recalls the fact that a National election was to 
take place, that very fall, in Massachusetts and that Admin- 
istration forces might well have been arrayed against a Judge 
who gave such a decision, had he been subject to the elective 
franchise, one may rejoice that Federal Judges are not sub- 
jected to such possibilities. 

Such are American Federal Judges. 

De Toequeville’s words, written in 1835, are as true today 
as then: ‘‘The peace, the prosperity and the very existence 
of the Union are placed in the hands of the Judges. Without 
their active co-operation, the Constitution would be a dead 
letter; the Executive appeals to them for protection against 
the encroachment of the Legislative power, the Legislature de- 
mands their protection against the designs of the Executive; 


1 The Schooner Orono (1812) 1 Callison 137. 
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they defend the Union against the disobedience of the States; 
the States, from the exaggerated claims of the Union; the 
publie interests against the interests of private citizens’’; 
and it may be added, they defend the rights of private citi- 
zens against unlawful aggression by the Government. 

That the Court is not infallible, that like all other human 
institutions it makes its mistakes, may be acknowledged; yet 
in spite of the few instances in which it has run counter to 
the deliberate and better judgment of the community, it may 
be said with confidence that the American people will never 
conclude that final judgment as to their constitutional rights 
is safer in the hands of the Legislature than in those of the 
Judiciary, or that if either body is to possess uncontrolled 
omnipotence, it can more safely be reposed in the Congress 
than in the Court, or in Judges dependent on election by 
the people on partisan issues and amid passionate political 
campaigns, rather than in independent Judges guided only 
by their conscience and the Constitution and uninfluenced 
either by popular or executive favor or desires. 

CHARLES WARREN. 
WasHIneTon, D. C., 
October, 1922. 


Note. 

A portrait of Judge John Davis and a copy of an old paint- 
ing in the Essex Institute of the Salem Court House, on Wash- 
ington St., in which he held the hearing on Jefferson’s Em- 
bargo, as described by Mr. Warren, are here reproduced 
This court house stood near the north end of the present Salem 
Tunnel. The building appears to have been planned by Sam- 
uel McIntire and executed by Daniel Bancroft, architect (see 
Mass. Mag. for March 1790 p. 131). It was built in 1785-6 
and taken down in 1839. <A reproduction of Chester Hard- 
ing’s portrait of Judge Story, as a young judge, about the 
time referred to by Mr. Warren, will be found in the Quar- 
TERLY for November, 1920. 

F. W. G. 
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THIRTEENTH ANNUAL MEETING. 


After the business meeting, which is reported later, the 
members of the Association were the guests at luncheon of 
the Essex County Bar Association. 


ADDRESS OF WELCOME BY MICHAEL L. SULLIVAN, ESQ., PRESIDENT 
OF THE ESSEX COUNTY BAR ASSOCIATION. 


Members of the Massachusetts Bar Association and Brothers 
of the Essex: 

I think I might be pardoned at this time for suggesting the 
fact that the Essex Bar was the Bar of Choate, Parsons and 
Story, of Perry, Lord and Niles, of Burley and Moulton, of 
Northend and Moody, each one in his day and century con- 
sidered deserving of the laurel. I might be pardoned if I 
should suggest the Essex Bar is now honored by Charles A. 
DeCourey of the Supreme Court. I might suggest the rev- 
erence we have and respect we hold for Judge Bell, Judge 
Quinn, Judge Sisk, Judge Cox and Judge Lummus of the 
Superior Court. It was at the Essex Bar that Henry F. 
Hurlburt and John P. Sweeney received their training. I 
might say that the motto of our Bar since 1806 down to the 
present time has been, ‘‘We are jealous of the right of the 
court because our own depends upon the use of its.’’ So that 
with these observations, made with some pride on behalf of 
that Bar, its members and as one of them, I appreciate the 
honor of entertaining you as our guests, hoping that you will 
gather inspiration, so that your visit here will be one of pleas- 
ure and will result in great good to the Bar of Massachusetts 
and of Essex. Salem is a great old town, the principal shire- 
town of a great old county. Gentlemen, and you too, ladies, 
I trust that each of you will desire to again visit us. I have 
the pleasure now of presenting to you President Green of the 
Massachusetts Bar Association. 
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REMARKS OF THE PRESIDENT, ADDISON L. GREEN, ESQ. 
Members of the Essex County Bar: 

In behalf of the Massachusetts State Bar Association I 
wish to thank you for your cordial and gracious reception. 
It is a distinet pleasure for us to meet in your county today. 
No one appreciates better than we do what your county has 
stood for in the Massachusetts Bar when listening to the 
roll call of these distinguished men which was heard here to- 
day, beginning with Parsons, Story and Choate down to the 
present moment when you are so ably and so well represented 
upon the Supreme Court of this our Commonwealth. 

We assume that your Bar Association stands for substan- 
tially the same things that we stand for. You desire to organ- 
ize in order that you may realize the higher ideals, aspi- 
rations and practices of the best members of our fraternity. 
You desire to organize into an association so that you may 
meet together, young and old, and in that way the young 
men may receive the inspiration and the education of contact 
with the more settled conservatism of their elders, while the 
older and more conservative members of the Bar may be 
inspired by the enthusiasm of the younger members just enter- 
ing upon the profession. You desire to be united in an asso- 
ciation so that you may throw back of any good movement 
your own unselfish support. Now lawyers are very conserv- 
ative, the most conservative class in the community, and 
rightly so. Conservatism is a very serviceable position to 
take in legislative and legal matters. If a thing has received 
the approbation of long usage, if it has been found work- 
able, if it has been found advantageous, there rests a sound 
argument upon anybody who desires to change that law or 
that procedure. But conservatism should not be stagnation. 
Lawyers should remember that the world goes forward. They 
must remember that the world looks to lawyers themselves 
to reform any abuse or error that is found in the admin- 
istration of law. Law should be a forward-looking profession, 
and you as members of the bar can do a vast deal of good by 
getting together occasionally and considering these various 
forward-looking problems that are all the while confronting 
the most advanced thinkers in our profession. We also have 
these ideals before us, and just as you can augment your in- 
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fluence by uniting into a County Bar Association, so can the 
lawyers throughout the Commonwealth still further augment 
their influence by uniting in a State Bar Association. 

3efore introducing the speaker of the day, I want to leave 
behind with you one thought, and only one, and I want to 
put it in just as few words as I may. It seems to me that in 
the last few years in this Commonwealth there has been a 
very decided advance along the line of unification of our 
courts. We can readily recall the time when we looked upon 
the District Court or the Police Court as one entity, the Pro- 
bate Court as another, the Superior Court as another, and, 
above all, as a distinct entity the Supreme Judicial Court. 
We had not then conceived the possibility of consolidating 
these various courts into one court, functioning as divisions 
thereof but under the direction of one central authority. We 
are yet a long way from such a goal as this, but we are moving 
in that direction. 

We have made notable changes during the last few years in 
our District Courts. This is progress. It means that these 
courts will function more advantageously alike for the Com- 
monwealth and for the litigants; that great care will be taken 
in the appointment of judges; that they are going to be given 
more and more work to do. Therefore I leave you with this 
thought: Will not the day come when the Chief Justice of the 
Supreme Court of Massachusetts will be not only the Chief 
Justice of that Court but will be the Chief Justice of all the 
courts of Massachusetts, of which the Supreme Court will be 
one and the highest branch? 

It gives me great pleasure to introduce to you our guest 
of honor, the speaker of the day. I have recently read Mr. 
3everidge’s ‘‘Life of John Marshall’’ and Mr. MecLaughlin’s 
‘‘The Constitution and Political Parties.’’ Each of these 
authors approaches the familiar ease of Marbourg v. Madison 
from a different angle, and each is so illuminating and instrue- 
tive that I thought the subject was exhausted. But the author 
of ‘‘The Supreme Court in United States History’’ fur- 
nishes new material for thought, and his discussion of the 
ease will delight any one who reads it. The author of this 
work not long ago published a history of the American Bar. 
He has been well known to you in the past as chairman of the 
Board of Civil Service Commissioners of Massachusetts. It 
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gives me a great deal of pleasure to introduce to you Hon. 
Charles Warren. 

MR. WARREN. 
Mr. President, Sisters and Brethren of the Massachusetts Bar: 

I am deeply gratified by your invitation, and it is especially 
pleasant to come back here after eight years away from Mas- 
sachusetts and eight years of practice before another Bar 
and to see home faces and to shake home hands. 

Mr. Warren then delivered his address printed in this 
number. 

After the address a vote of thanks to Mr. Warren for his 
address was unanimously adopted and it was also unanimously 
voted that thanks be extended to the Essex Bar Association 
for their cordial hospitality. The members then went over 
to the Essex Institute. 


THE BUSINESS MEETING. 

The Thirteenth Annual Meeting of the Massachusetts Bar 
Association was held in the Essex County Court House, Salem, 
on Saturday, October 14, 1922, at 10.30 A. M., President 
Addison L. Green of Holyoke in the chair. 


REPORT OF THE EXECUTIVE COMMITTEE. 

In accordance with the vote at the last annual meeting a 
petition was filed in the name of the Association with a bill 
to provide for a Judicial Council consisting of not more than 
nine members to be composed of five judges, one of the Su- 
preme Judicial Court, one of the Superior Court, one of the 
Land Court, one of a Probate Court, one of a District Court, 
and four members of the Bar as an advisory body, 


‘‘for the continuous study of the organization, rules and 
methods of procedure and practice of the judicial system 
of the Commonwealth, the work accomplished and the 
results produced by that system and its various parts.’’ 


The bill was in the form approved by the Judiciary Com- 
mittee of the legislature of 1921, with the single change that 
the annual reports of the council should be made to the gov- 
ernor, instead of to the legislature. The bill with this change 
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had been approved by the members of the Judicature Com- 
mission as explained in a letter to the Judiciary Committee 
in May, 1921, which appears in the QuaRTERLY for August, 
1921, pages 150-151, where the reason for the change recom- 
mended was explained as follows: 


‘‘We do not believe that there will be serious objection 
to this change when the matter is thoroughly considered. 
The question whether the reports shall be made to the 
legislature or to the governor was thoroughly discussed 
by the commissioners before making their recommenda- 
tion, and they recommended that the reports be made to 
the governor as they do not believe it wise to place the 
judges, who would be members of such a council, in the 
position which might be misunderstood if they were 
expected to make annual recommendations to the legisla- 
ture possibly altering some of their powers and duties. 

We believe it to be the sounder plan that the report 
should be submitted to the governor for the information 
of the public as well as for the members of the state gov- 
ernment, and that’ recommendations to the legislature 
based upon such reports should be made by others or 
such recommendations as might be contained in it should 
be called to the attention of the legislature either by the 
governor or by individuals or by members of the legisla- 
ture themselves. 

The traditions of Massachusetts in regard to the sepa- 
ration of functions are such that to place five judges in 
the position of making annual formal recommendations 
to the legislature might be seriously misunderstood and 
thus cause unfortunate results which might interfere to 
a considerable extent with the success of the plan.’’ 


The bill thus submitted by the Association was again re- 
ported favorably by the Judiciary Committee of 1922 but 
did not pass. 

As reported in February number of the QuARTERLY, the 
Executive Committee on January 25, 1922, voted: 


‘‘that the Exeeutive Committee of the Massachusetts Bar 
Association go on record in opposition to Senate 124 and 
any similar measures for the election of judges.’’ 























An account of the discussion of this subject before the legis- 
lature was reported in the February number of the 
QUARTERLY. 

At the same meeting, the committee considered the notice 
of the Conference of State and Local Bar Associations on 
Legal Education to be held at Washington and voted that 


‘‘The Executive Committee appreciates and shares the 
hope of a gradual improvement in the educational stan- 
dards for admission to the Bar reflected in said resolu- 
tions. As to the method specified in the resolutions of 
realizing that hope, the Executive Committee takes no 
action at the present time but authorizes the president to 
appoint delegates * * * to represent this <Associa- 
tion at the conference, such delegates to be appointed as 
representative members of this Association to vote in said 
conference in accordance with their individual judgment, 
but without authority to commit this Association to any 
policy or course of action.’’ 


A preliminary report on the conference appeared in the 
February number of the QUARTERLY. Subsequently, reprints 
were obtained of the entire proceedings at the conference 
which were distributed with an introductory discussion in the 
special July number of the QUARTERLY. 

The following new members of the Association, reported 
favorably by the Committee on Membership, have been admit- 
ted by the Executive Committee during the year: 

Fred F. Bennett, Holyoke. 

John L. Burns, North Adams. 

Francis E. Cassidy, Webster. 

Leo M. Galligan, Merchants’ Bank Bldg., New Bedford. 
Archer R. Greeley, Webster. 

William A. Kneeland, 18 Tremont St., Boston. 
Joseph A. Love, Webster. 

Clifford S. Lyon, Holyoke. 

J. Joseph MacCarthy, 340 Main St., Worcester. 
John F. MeGrath, 340 Main St., Worcester. 

John S. C. Nicholls, 19 Princeton St., East Boston. 
Edward T. Seully, Jr., Pittsfield. 

Edward O. Proctor, Boston. 
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Gardner W. Pearson, Lowell. 
Carroll A. Wilson, 120 Broadway, New York. 
A. E. Yont, 6 Beacon St., Boston. 
Respectfully submitted, 
F. W. GRINNELL, 
[Report accepted. | Secretary. 


THE SecreTary.—TI should add in regard to the fate of the 
bill about the Judicial Council, that in talking with one mem- 
ber of the Judiciary Committee as to the proposal that the 
annual report of the Council should be made to the Governor 
instead of the Legislature, he said that there was some feeling 
among some members of the Committee that if it were made 
to the Governor only such portions of it as the Governor 
might pick out would be brought formally before the Li-gisla- 
ture, and the Legislature would not want to have a report 
brought before it piece-meal in that way. I told him it was 
the first time I had heard of that particular criticism and 
that it could be cured by a sentence in the bill providing that 
any report should be automatically before the Legislature 
even though made to the Governor. 


REPORT OF COMMITTEE ON JUDICIAL 
APPOINTMENTS. 

The Committee on Judicial Appointments has taken cog- 
nizance of the vacancies occurring and appointments to be 
made on the Superior Court and on the District Court of the 
United States for the District of Massachusetts during the 
past year. Recommendations have been put in course for sub- 
mission to the President in the latter ease, and have been 
made to the Governor in the former, in conference with him, 
and the good offices of the Committee have been put at the 
service of the Governor. Consideration has been given to 
the Committee’s recommendations. Some of them have been 
followed, and others not. 


Respectfully submitted, 


For the Committee, 
Epwarp F. McCLennen, 
[Report accepted. ] Chairman. 
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ABSTRACT OF TREASURER’S REPORT. 


Balance as of October 14,1921 . . . . . .. . $934.92 

Savings Department Merchants National Bank . 2,115.05 

Received from Annual Dues, dinner tickets, etc. . . 4,789.20 

Interest on Savings Deposit . . . . . .« «© « «4 96.76 

Expenses of the Association . . . . . . + | . $4,666.61 

Balance October 14,1922 . . .. + ++... 1,057.51 
so Savings Department as above . . .. . 2,211.81 


$7,935.93 $7,935.93 


Cnarves B. Rvuce, 


Treasurer. 


Mr. Rvec.—The ineome for this year was $4,789.20, made 
up principally as follows: $332 from the dinner tickets in 
New Bedford last year; 23 dues for 1921, 837 dues for 1922 
and 27 dues for 1923. I will not read the items unless some 
one requests it. The principal ones are the getting out of the 
LAW QUARTERLY, which costs on an average of about $500 an 
issue. The total assets now on hand are $3,269.32. 

|The report was accepted subject to audit. |* 


REPORT OF COMMITTEE ON GRIEVANCES. 


One meeting only of the Committee has been held during 
the past year. 

Two complaints were dismissed and one filed by vote of 
the Committee. In two other cases, the complainant has not 
proceeded in accordance with our suggestions and the matters 
will probably be dismissed at the next meeting of the Com- 
mittee. 

The Executive Committee of the Association authorized us 
to bring to the attention of the Attorney General the com- 
plaints in the cases of William J. Riley, of Northampton, and 
Abram Goldberg, of Lynn, and these matters will be taken up 
by the Secretary with the Attorney General's office. 

Three complaints are now pending, in two of which hearings 
before the Committee are to be held. Both of these matters 
would have been taken up before this time but for unusual 
delays not attributable to the Committee. One case involved 
a long and careful investigation by a member of the Com- 


FOOTNOTE.—Subsequently the Auditing Committee, Messrs. Forbush and 
Grinnell, reported the account correct. 
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mittee which caused a considerable delay in the preparation 
of his report. Since he has been ready, the Secretary has 
been unable to loeate the respondent. In the other case, 
counsel have appeared in the interest of complainants and 
respondent, and at their request, the hearing has been post- 
poned until after October 15. The third matter is recent and 
has not yet been taken up by the full Committee. 

A number of minor matters have been disposed of by the 
faithful and efficient Secretary, where the cases did not seem 
to call for any action on the part of ‘the full committee. 

The members of the Committee have assisted the Bar Ex- 
aminers during the past year by investigating the character 
and reputation of applicants for admission to the Bar, and 
reporting the facts to the Board of Examiners. 

Several complaints have been made, alleging that laymen 
were practicing law in defiance of the statutes. All such 
matters were referred to the District Attorney in the district 
where the person complained of was alleged to have been 
practicing. 

The Executive Committee appropriated two hundred and 
fifty dollars ($250.) for our use in making investigations, but 
none of this money has been spent by our Committee so far. 

Respectfully submitted, 
FRANK M. Forsusu, 


Chairman. 
[Report accepted. | 


DISCUSSION OF PRACTICE UNDER SPECIAL 
POWERS OF ATTORNEY. 

Mr. Houuis R. BatLEy.—The statute by which persons not 
members of the Bar ean practice in court under special powers 
of attorney is being abused. It is very old. Now applicants 
for admission to the Bar try to get admitted, they fail, and 
then they practice under special powers of attorney. They 
have those powers printed. Sometimes they are careless and 
omit to get them until some trouble is likely to arise, and 
then they get them and have them dated back. Some are 
more careful and get them in advance. But the thing is 
unnecessary, I think, in this Commonwealth. I don’t know 
whether this practice is allowed in any other State or not. I 
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remember one ease where the applicant took the examination 
three or four times and failed, and then some years later 
came to take it again, and again failed. He told me that, 
meanwhile, he had tried several hundred eases and the court 
had complimented him on his ability in the trial of those 
eases. I think the statute goes so far that if a man is dis- 
barred it is open to him to practice law under special powers 
of attorney. I don’t think that is done very much, but the 
statute is used a good deal. The Legal Aid Societies, I think, 
have used it quite a little. I believe there was some modifica- 
tion made in the law in favor of those societies. But it is really 
a matter which ought to be dealt with. 

I move that a special committee of three be appointed by 
the Chair to investigate the matter of practicing before the 
courts under special powers of attorney. 

THE PRESIDENT.—I am surprised at what you say. We have 
had special instances that we are all familiar with, but I 
didn’t suppose that men who had failed in the Bar exam- 
ination were practicing under special powers of attorney. 

Mr. BaiLEy.—Not only those who have failed, but those who 
are studying, are practicing under special powers of attorney 
before they are admitted. Perhaps the Committee may not 
get every name, but a little inquiry would show something of 
the extent of this practice. |The motion was carried. |] 


DISCUSSION OF GRIEVANCE COMMITTEES. 

Mr. RosentHAL of Pittsfield—I would like to inquire 
whether the Grievance Committee still continues the practice 
of former years that in certain counties it does not exercise 
jurisdiction, but turns over complaints to the committee of the 
local association ? 

Mr. ForsusH.—That is true as to Middlesex and Suffolk. 
Both have active Grievance Committees and practically re- 
quested us to keep our hands off—they are amply able to 
take care of their own matters. When complaints come in 
from those counties they are referred either to the Grievance 
Committee of the Middlesex Bar Association or to the Bar 
Association of the City of Boston, which covers all Suffolk 
cases. 

Mr. Ros—eNtTHAL.—That being so, it seems to me that is a 
wrong practice. 
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Middlesex and Suffolk are no better and no worse than 
other counties. Either the Grievance Committee of this Asso- 
ciation should assume jurisdiction over all counties or it ought 
to be abolished. I don’t think it is fair to say that the Griev- 
anee Committees of Middlesex and Suffolk are competent and 
solely competent to look after the attorneys of those counties, 
while the Grievance Committee of Berkshire County, of which 
I happen at the moment to be chairman, is not competent. I 
think it should be the sense of this Association that either 
they should take jurisdiction over all counties or jurisdiction 
over none. 

Mr. BaiLey.—The question is not new and it is very im- 
portant, but there is something more to be said. When the 
Massachusetts Bar Association was organized one of the 
charter members and founders said he was very glad to help 
to form the Association with the expectation that it would 
have a Grievance Committee which would act throughout the 
Commonwealth. Now the Grievance Committee of this Asso- 


‘ciation began very early to take jurisdiction of cases from 


New Bedford, Worcester, Springfield and other parts of the 
Commonwealth, and why? Experience showed that outside 
of Suffolk and Middlesex the element of sympathy in the other 
counties entered into the matter to such an extent that local 
Grievance Committees could not always do as good work as 
the more impersonal Committee of the State Bar Association. 
Suffolk and Middlesex are large counties with large popula- 
tions and the committees there, I take it, really know little 
in a personal way of men charged with offenses, and there- 
for there may well be a different rule for Suffolk and Middle- 
sex than for the outside counties. I say this because I was 
on the Grievance Committee some little time and it seemed to 
be pretty well conceded that the local committees could not do 
the work as well as the Committee of the State Bar Associa- 
ion. 

THE PRESIDENT.—Mr. Rosenthal, do you wish to embody 
your idea in a motion, or shall we discuss it informally ? 

Mr. RosENTHAL.—I am willing to make a motion that the 
Executive Committee consider and report on the advisability 
of the Grievance Committee of the Massachusetts Bar Asso- 
ciation taking jurisdiction on complaints made to it involving 
infractions of their oath on the part of attorneys in all the 














» 
or 


counties of the Commonwealth, instead of only in the counties 
outside of Middlesex and Suffolk, as at present. 

Tue PrestpENtT.—Is the motion seconded ? 

THE SeEcRETARY.—I would like to say a word in regard to 
that matter. I don’t think anybody would disagree with 
the statement that the manner of dealing with grievance work 
throughout the Commonwealth is in an unsatisfactory condi- 
tion. I take it that it is true to a considerable extent through- 
out the country. One reason is that it is exceedingly disagree- 
able, difficult work which it is not always easy to find men to 
undertake and do effectively. The practical reason for the 
existing practice is not a question of the relative competency 
or the ability or whatever term may be used of the Commit- 
tees of the State Association or local associations to deal with 
the work in one county or another. It has come about as an 
illogieal, if you will, but a perfectly practical proposition of 
the division of labor. The State Association is the baby, prac- 
tieally, in the State, so far as bar associations are concerned. 
Somebody has suggested that we have too many bar associa- 
tions in Massachusetts. Perhaps we have; there are over 
twenty of them. The State Association was not organized 
until 1909. The Boston Association was organized in the 
‘70's, shortly after the New York Bar Association, which grew 
out of the Tweed scandals in New York. The Middlesex As- 
soeiation is an old one. A number of the others are old asso- 
ciations. Naturally, they have attended to the grievance work 
in their various jurisdictions and in one county or another it 
has developed into a more workable system than the State 
Association could provide, probably, in its present state of 
development. The Grievance Committee, from the reports of 
the past few years, has found this problem of the conflict of 
jurisdiction an embarrassing one to deal with. Of course a 
grievance committee of the State Association, if it is repre- 
sentative, consists of members who are seattered throughout 
the State. It cannot meet very often. An association, for 
instance like that in Boston, is all conveniently loeated to- 
gether, so that the members of committees can meet con- 
stantly, if necessary, and deal with those problems. That, of 
course, is true of any county to some extent, but there 
was a discussion of this subject in the meeting in Springfield 
in 1912, which is printed in the third report of the Associa- 
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tion (Vol. III p. 117), in which Mr. John C. Hammond otf 
Northampton, who was then, or about that time, president 
of the Association, spoke of the need of a more impersonal 
body which the State Association could provide for some ot 
the counties. Accordingly, while Mr. Rosenthal’s sugges- 
tion seems to me to be theoretically sound, yet as a practical 
matter the situation and the needs of the work do no work 
along those lines at present. It would be a practical impossi- 
bility for the State Association Committee to do the work, for 
instanee, which the Boston Association has done in the last 
few years. The State Association has neither the money nor 
the organization for it. It has to be worked out, at present, 
in some practical, even if arbitrary arrangement, by the good 
senses of the committee. One result of that naturally may be 
that in this, that or the other ease something may fall between 
committees, or may not be dealt with in exactly the manner 
in which some members feel that it should be dealth with. I 
see no harm in referring the matter to the Executive Com- 
mittee to report on. 

Mr. ForsusH.—as it involves my Committee I suppose I 
ought to speak. The very matter which Mr. Rosenthal has 
brought forward was considered soon after I took the chair- 
manship of the Committee. The situation appeared to me 
anomalous, as it does to him, but I soon ran up against the 
practical difficulties. The two associations have no disposi- 
tion to econeede functions to our Grievance Committee. They 
say they were organized and functioning long before the Mas- 
sachusetts Association was founded and they see no reason 
why they should abdicate their functions. Not only that, but 
we have been faced by delegations from other Bar <Associa- 
tions, stating that the committee had considered some com- 
plaint and passed on it and we had nothing to do with the 
matter. It is an anomalous situation that ought not to exist. 
sut suppose that this Association should pass a unanimous 
vote saying that the Grievance Committee of the Massachu- 
setts Bar Association should take jurisdiction over all these 
matters in all counties, how could we enforce that jurisdiction ? 
Can we tell these gentlemen who are serving faithfully in Mid- 
dlesex and Suffolk that they must dissolve their committees 
and turn the matters over to us, and if we do so, will they 
do it? It isa situation which ean only be worked out, I think, 
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bv doing what we ean to bring the various Associations into 
harmony, trusting that some time a method for the whole 
State may be worked out. We shall have to trust, I think, 
to the common sense and experience of the members of the 
Bar to come to the best solution gradually. 

Mr. Wuirman.—I second the motion, Mr. Chairman, for 
the purpose of making a few remarks. The Secretary referred 
to some one who thought this State was over-bar-association- 
ized. I happen to be the one, and later I expect to make a 
motion that the Executive Committee consider the question 
whether the relations of all the Bar associations in the State 
might not be harmonized with the State Bar Association. It 
seemed to me that it was a wholly anomalous situation in 
Massachusetts, and in this particular instance it would seem 
as though it was the wiser thing to have the State Bar Asso- 
ciation take cognizance of all the cases and then refer each 
one to a single lawyer to sit as master, to determine the facts, 
and pay him for his services, and then return his report either 
to the Grievance Committee of the State Association or to the 
local Association. If that practice were adopted it would 
eliminate very largely the question of sympathy, because if 
a statement of the bare facts of the case were presented even 
to the man’s friends, it would be a little difficult for them 
to upset the findings of fact. The duty of the Committee 
would then be to revise, possibly, the report and then ree- 
ommend to the Attorney General the action to be taken. I 
would suggest that this matter lie on the table until I make 
the motion which I suggest I shall make at a later time. 

Mr. ALBERT A. GLEASON.—I am a member of the Bar Asso- 
ciation of the City of Boston, and I hone this motion will not 
prevail. I have followed the work of the Grievance Commit- 
tee of that Bar Association for several years and it has been 
very well handled. I think the committees of both Middlesex 
and Suffolk from their long experience have better machinery 
and in better working order for the investigation of complaints 
than this“Association has. I would much rather see some reg- 
ulation of practice by which this Association would only take 
up those cases which the Bar Association of the county in 
which the man practices does not see fit to take up. You 
have only to go back the last two or three years to see the 
amount of time and money which the Bar Association of the 
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City of Boston has spent in doing work which we all will 
acknowledge has been fine work, however unpleasant it may 
have been, to rid the State of certain lawyers who were in 
very bad odor. If the county association will take it up, then 
I say it should be turned over to them. I don’t imagine that 
the Grievance Committee of this Association would have liked 
to involve this Association in the expense or time that was 
incurred by the Boston Bar Association. It was stated at the 
meeting a week ago today that the real credit of disbarring 
certain publie officials was due to the Bar Association of the 
City of Boston, which began years ago on slender threads of 
evidence and followed it through until it secured the result. 
So I hope this motion will not prevail. 

THE PRESIDENT.—Mr. Gleason, of course you bear in mind 
that this motion is not that the policy be adopted, but to refer 
it to the Executive Committee for consideration. 

Mr. GLEASON.—I understand, but I still think it ought to be 
rejected. 

Mr. Forsusu.—This identical motion has been passed be- 
fore. The matter was referred to the Executive Committee 
and it was referred back to the Grievance Committee for in- 
vestigation... We investigated and we found that if we at- 
tempted to do anything radical, at that time at any rate, 
various other associations in the State which had been getting 
along peaceably with us up to that time proposed to assert 
their rights and hear all their own grievances. We were sat- 
isfied that going much further in the investigation would have 
resulted in the Committee becoming what it is not at the present 
time, a committee without any work to do. 

THE PRESIDENT.—The motion before us now has been made 
and seconded that we let this matter lie on the table until we 
come to the order of General Business, following reports of 
committees. 

[The motion was carried. ] 


REPORT OF COMMITTEE ON MEMBERSHIP. 


THE SecreTary.—Mr. Chairman, there is no formal report 
of the Committee on Membership. The membership keeps 
about the same, the number of members coming in during the 
year about balancing the deaths and occasional resignations. 
I have forgotten the number of members— 
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Mr. Ruee.—EFight hundred and thirty-seven have paid dues 
for the current year. 

Mr. Rvuec.—In eonnection with the report of this Commit- 
tee there are twenty-seven members who have not paid their 
dues either for this year or several other years past. I move 
that this list be referred to the Membership Committee with 
authority to act after notice to them to pay up or else be 
dropped. 

{The motion was seconded and carried. | 

Mr. RosENTHAL.—This matter of membership is important. 
If the county bar associations are to recognize our existence 
at all we ought to increase our membership. We ought to do 
something similar to the methods of the American Bar Asso- 
ciation. They have in each county, I believe, a man who 
gets letters frequently from the State member of the Mem- 
bership Committee, urging him to go out and get members 
and sending him literature. Furthermore, once a man’s name 
is in, it is aeted on quickly by merely cireulating it to the 
local members of the state council of the Bar Association. 
I believe something like that should be done in our Association. 
I proposed two names at our last meeting and it was months 
before those names were acted on. The men were quite 
aggrieved. They felt that their names had been passed on and 
rejected, merely because they heard nothing. It seems to 
me some means whereby membership on this Committee 
should mean something ought to be adopted, and also that 
names once submitted should be acted on promptly. 

THE SECRETARY.—Mr. President, I think that is sound. In 
the particular case mentioned I was the culprit responsible 
for the delay. I forgot those two names at the next meeting 
of the Executive Committee when they were to be passed on, 
so that they did not get passed on for another six months or 
so. The only exeuse is that they were given to me orally at 
New Bedford last year and I lost the memorandum. The 
Executive Committee does not meet at any stated time, but 
ordinarily Mr. Rosenthal’s experience is not repeated and I 
hope it will not be again. 

Mr. Rosentuau.—Couldn’t the thing be done by letter if 
there are not meetings of the Committee at convenient times? 

THE SecrETARY.—I don’t see any particular reason why it 
shouldn't be. It is not exactly formal, perhaps. As a prac- 
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tical matter, in dealing with the names in the first instanze 
in order to get the action of the members of the Membership 
Committee, for several years the practice has been followed 
of submitting the names by letter to each member of the 
Committee and in that way getting a report of the whole 
Committee on the different names. That is the only way in 
which we can get a report, and carry out the intention of the 
by-law, because you cannot get the Committee to meet, and it 
is hardly fair to expect men to come from different parts of 
the State to consider two or three names when they ean just 
as well do it by correspondence. The plan of taking final 
action in the Executive Committee on the membership by cor- 
respondence, might also be feasible. 

Mr. McIntyre.—Do I understand that applications have to 
go to the Committee on Membership first ? 

THE SECRETARY.—The applications are sent to the Commit- 
tee on Membership first and then acted on by the Executive 
Committee. The by-law says the Committee on Membership 
‘shall report to the Executive Committee or to the Associa- 
tion the names of all candidates reeommended for membership. 
Five negative votes in the Executive Committee or fifteen neg- 
ative votes in the Association shall suffice to defeat an elec- 
tion.’’ I don’t see that there is anything necessarily in that 
by-law which prevents our acting by correspondence in the 
Executive Committee, and if that is the general sense of this 
meeting the Secretary will try the experiment hereafter. 

THE PRESIDENT.—Mr. Rosenthal’s suggestion goes further 
than the discussion. It was not only that there be more 
prompt action on applications, but that there be an organized 
movement to increase the membership. 

THE SECRETARY.—That, I think, is a good suggestion, but 
needs no particular vote. If anyone sees any praetical objec- 
tion to interpreting that by-law as allowing the submitting of 
names to the Executive Committee by correspondence and 
regarding the final vote thus taken as the act of admission, I 
wish they would express it. [No objection was offered. ] 


ELECTION OF OFFICERS. 


THE PRESIDENT.—The next matter is the report of the Com- 
mittee on Nominations and the Election of Officers. 
The report as submitted by Mr. Hutchins, chairman of the 
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Committee, and printed in the August number of the Quar- 
TERLY was read. 

The Secretary stated that he had received no other nomi- 
nations. A ballot being taken, the nominees were declared 
elected. 

REPORT OF COMMITTEE ON LEGISLATION. 

Tue Secretary.—This report was printed in the QuaR- 
TERLY, but in order to bring the matters before the Associa- 
more specifically I think, as it is short, it should be read. 
[Reading report as printed in Massacuuserts Law QUAR- 
TERLY, Vol. VII, No. 6, pp. 1-3.] 

THE PRESIDENT.—Now comes the question of the adoption 
of the recommendations of the Committee. 

Mr. WuirmMan.—I make that motion. [Motion seconded. | 

THE SecrETARY.—I would like to say a word about that. I 
think that at these meetings the main point is the opporiunity 
for discussion which they give. Of course these meetings are 
attended only by a comparatively small number of the Asso- 
ciation, and while I do not suggest that it is not advisable to 
take a vote on whichever matters the Association sees fit to 
vote upon, I think, from my experience before the Legisla- 
ture and in attending these meetings, that if you say to 
the Committee of the Legislature that a matter has been voted 
upon by an association or a committee and that they voted to 
advocate or oppose it, the Committee ask, ‘‘How many men 
were there? What justification have they for representing all 
the members of the Association and using the name of the As- 
sociation?’’ It has been my practice in presenting a matter 
before the Legislature after a vote of the Association, to 
explain to the Judiciary Committee just what happened; for 
instance, that last year the vote of the Association in favor 
of the Judicial Council was taken after a discussion at which 
some sixty-odd members of the Bar of experience from dif- 
ferent parts of the State were present. I merely mention 
this fact before we begin discussing the various parts of this 
report, because I do not think that it is essentially important 
that the meeting should act on all the recommendations, and 
that if this, that or the other recommendation calls forth a 
considerable amount of discussion from different members 
here, that discussion can be printed and will help to make 
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other men think about it. We have about an hour and a 
quarter in which to discuss these various matters. That is all 
that I wish to say. 

THE PRESIDENT.—We cannot discuss this hit or miss. This 
motion having been made and seconded, I will by common 
consent call these recommendations for your consideration in 
order. 


REFERENDUM DISCUSSION. 


Mr. Pearson of Lowell.—I happen to be a member of the 
Legislature and Mr. Grinnell’s remarks struck me. Legislative 
committees do ask that question and it occurred to me whether 
or not the Association had ever tried or has any method of 
getting a referendum or mail ballot on any of these ques- 
tions that come up. The question frequently comes up, ‘‘ Who 
is the Association? Is it a few men who get together and 
decide these things, or is it a real representative body where 
all the members consider it?’’ I don’t know whether that 
has ever been taken up in this Association or not. It has in 
the Chamber of Commerce with more or less success. 

Mr. WHITMAN.—I was about to make a motion to that effect. 
I have had some experience with legislative committees and 
I know they pay little attention to what a small gathering 
like this undertakes to do. There should be co-operation of all 
the bar associations in taking such a referendum, so that if 
you go to the Legislature you can say that a large number of 
members of the Bar have considered this matter and either 
favored it or opposed it. 

THE PREsIDENT.—Do your remarks apply to all seven of 
these recommendations? 

Mr. WuHITMAN.—AIl of them. 

Mr. McIntyre.—Wouldn’t it be well if that referendum be 
taken that the discussion which takes place here today should 
be printed and circulated with the referendum for informa- 
tion of the members? 


THE PRESIDENT.—Of course such a referendum as that in- 
volves a careful statement of what lies behind each one of 
these recommendations. They are the result of a great deal 
of thought and a great deal of study. 

THE SecreTary.—Mr. Chairman, I am talking too much, 
but— 
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THe PRESIDENT.—I think not, Mr. Grinnell. 
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THE SECRETARY.—I have no illusions as to the amount « 


information the members of any body get or attempt to 
vet before they answer any such question, either by mail or 
in any other way. As a practical matter, detailed explana- 
tions of all these subjects have been submitted in print dur- 
ing the last year or two in the LAw QUARTERLY to every mem- 
ber of the Association. So far as my observation goes, the 
discussion and judgment of individuals who come to the meet- 
ings contributes more than a postal or correspondence ballot 
on a particular subject when I know that most of the men who 
answer those postals probably would not consider the subject 
very carefully before they answered them. My feeling is that 
the expense and labor of taking such a postal ballot on these 
various matters, the expense of printing, postage and so on, 
is not justified by any value which the results are likely to 
show. There is a good deal of work involved in the Associa- 
tion now, and with limited facilities for doing it, I think would 
be a mistake to increase it in this way. 

THE PRESIDENT.—Is there anything further to be said. Do 
you embody your idea in a motion? 

Mr. WHitMan.—I expect to do that later, sir. 


JUDICIAL COUNCIL. 

THE PRESIDENT.—I see. Let us first of all consider the ques- 
tion of a Judicial Council. That was discussed at the last 
meeting in New Bedford. It has been before you in the 
report of the Judicature Commission and is now before you 
in the report of the Committee on Legislation. 

Mr. McIntyre.—I move that the first recommendation as to 
Judicial Council be adopted. 

|The motion was seconded and earried. | 


DOMESTIC RELATIONS. 


THE PRESIDENT.-—The seeond recommendation is ‘‘To avoid 
conflicts of jurisdiction over certain problems of domestic 
relations,’’ which arise where there has been a criminal case 
brought for non-support and afterwards it is desirable to 
bring a case in the probate court for a decree of support. In 
my judgment there is no conflict there, but certain judges 
of district courts and some of probate courts do not agree 
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with me and it is an actual difficulty which confronts women 
and children—women particularly, who have gone to the pro- 
bate court and got a decree which is futile and later, being 
advised, have gone to a district court and tried to get reliet 
there, found that as the probate court has taken jurisdiction, 
the district court would not take jurisdiction. This recom- 
mendation was carefully drafted to avoid such a manifest evil. 
The act recommended by the Judicature Commission was 
read and after discussion, section 3 which says: 
- ‘No eivil proceeding in any court shall be held to be 
a bar to a prosecution for desertion or non-support in the 
district courts.’”’ 


was adopted by unanimous vote. 
THE PRESIDENT.—The third proposition : 
‘*For the reasons stated in the report of the Commission 
in our report of last year we recommend the acts to extend 
the concurrent jurisdiction of the Superior Court and to 
allow the justices of that court to be called in to sit as 
single justices in the Supreme Judicial Court when 
needed as a further measure of relief for that court.’’ 


This proposal was laid on the table. 


APPRAISERS. 
THE PRESIDENT. | Reading :] 


‘‘4. To avoid the expense of appraisers in the probate 
courts unless the court orders them.”’ 


That recommendation supported by one or two of the most 
experienced judges of probate in the State, who thought that 
a substantial saving might be made. 

Mr. McIntyre.—I think that is an admirable recommenda- 
tion. I move it be adopted. In practice my experience has 
been that in many cases those appraisers are unnecessary and 
I move the adoption of that recommendation. . 

| Motion seconded. | 

Mr. Baitey.—I should like to inquire—that has nothing to 
do with the duty of filing an inventory at the State House? 

THE PRESIDENT.—No. 

|The motion was carried without opposition. | 
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DECLARATORY JUDGMENTS. 


THE PresIDENT.—| Reading :] 
‘5. Procedure for declaratory judgments.”’ 
[Reading recommendation of Committee. | 
The Secretary read the proposed Act, entitled ‘‘ An Act to 
establish Procedure for Declaratory Judgments,’’ p. 154, See- 
ond and Final Report of the Judicature Commission, as fol- 
lows: 


‘*Section three of chapter two hundred and fourteen 
of the General Laws is hereby amended by adding at 
the end thereof the following :—(11) Equitable actions to 
obtain declaratory relief, in which it shall be no objection 
to the maintenance of such an action that no consequen- 
tial relief is sought or can be granted, if it appears that 
substantial doubt exists as to the alleged rights or duties 
of parties, that an actual controversy has arisen as to such 
rights or duties which cannot be settled in any pending 
suit, and that either public or private interests will be 
materially promoted by a declaration of right or duty in 
advance of any actual or threatened invasion of right or 
default in duty. The judgment rendered in such an 
action shall bind all parties thereto and be conclusive as 
to the rights and duties involved.’’ 


THE SEcRETARY.—That is proposed as an additional clause, 
numbered 11, in the equity jurisdiction of the Supreme and 
Superior Courts. 

Mr. BatLey.—I would like to inquire of the Secretary how 
this proposed amendment corresponds to or agrees with the 
uniform law which is in the process of making by the Confer- 
ence of Commissioners on Uniform Laws. I was not at San 
Francisco this last August, hut I know that for the last two 
years the Conference of Commissioners has been devoting 
much time and effort to perfecting a uniform law on declara- 
tory judgments, considering all the information obtainable in 
furope and the United States. At St. Louis Mr. Hughes 
took great interest and spoke on the matter before the Ameri- 
ean Bar Association, and I think that if a uniform law is 
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being perfected, ready to be offered to the Legislature of Mas- 
sachusetts in the near future, it might be well to wait and 
hear what that is before adopting something which is purely 
of local effort. 

THE SecRETARY.—Mr. President, my impression is that this 
Act is shorter than the last draft of that Uniform Act which 
I saw, I think a year or two ago. I do not know exactly in 
what present shape the Uniform Act is. Personally, while I 
sympathize with the movement for uniform laws in a good 
many matters, particularly in some of the commercial mat- 
ters, I am quite skeptical as to the advisability of uniformity 
in procedure among the States. It seems to me that keeping 
the States as laboratories of procedure is the healthiest form of 
development, because it allows and keeps open the opportun- 
ity for experiment in different States instead of bringing 
them all down to the dead level of uniformity. 

Mr. BatLey.—I don’t care to say too much, except this: 
There is a large body of information on this subject available. 
I remember that three years ago it was put before us at St. 
Louis that in England one volume of the English report was 
taken up, two-thirds of it, with decisions under declaratory 
judgments. The subject is important and ought not to be 
dealt with here in ignorance of the information available. It 
will be my duty, I suppose, very shortly to find out what was 
done at the meeting in San Francisco in August, and if the 
Uniform Law was perfected it will be my duty to consider 
whether it is in such shape that it it ought to be introduced 
into the Legislature. I think we ought to have all the light 
there is and if the people who are well equipped to consider 
the thing have been working on this we ought to have the 
benefit of all they have done before we take action. I move 
that this lie on the table. 

Mr. McIntyre.—It seems to me we had better wait. As far 
as [ am concerned that provision seems to me a complicated 
one and I do not quite appreciate the full effect of it. 

THE PRESIDENT.—I might say that this Act was very care- 
fully drafted and bears the thought of Mr. Justice Sheldon 
and is believed to avoid any question of constitutionality and 
to avoid the pitfalls that one or two other Acts have fallen 
into. I think very likely it is well to wait and see what is 
coming, but I hope the members of our Association will give 
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it careful consideration. It is a most important piece of 
legislation when it comes and means a great deal. 
{The recommendation was laid on the table. | 


CRIMINAL APPEALS. 
THE PresipeNt.—The next is 6, ‘‘ District Court Appeals 
in Criminal Cases.’’ The report says: 


‘‘In our report of last year we said, ‘We believe the 
present conditions in the administration of the criminal 
law described by the commission on pp. 91-97 of the 
report warrant the trial of such experiment as they sug- 
gest.’ We see no reason to change this statement. A 
draft of a bill approved by the Commissioners was printed 
in the QUARTERLY for January, 1922, p. 109.’’ 


[The Seeretary read the substance of the bill referred to.] 

THE PRESIDENT.—I think every one here knows the reason 
for this proposed legislation. It has been repeatedly stated 
by district attorneys and by judges of the Superior Court 
and the criminal law in Massachusetts has broken down. It 
has been stated just as strongly as that by good trial judges 
and by leading district attorneys. It has broken down be- 
cause there have been no courts to try all the criminal eases. 
It was impossible to dispose of them. Cases were therefore 
appealed for the purpose of bargaining. A man has a right 
if he demands a trial, to have a trial, and the Commonwealth 
ought to give him atrial. It was deemed unwise to increase 
the number of the Superior Court judges any more than 
was absolutely necessary. Now we have the court houses, we 
have the juries, we have the court officers; we have everything 
but the judges to try the cases. Now it seems that we have 
plenty of district court judges—this is the thought back of the 
suggested legislation 





capable of trying certain, at least, of 
these criminal appealed cases with a jury. If they were 
authorized to sit, the Chief Justice of the Superior Court 
could draft them after the sitting of the Superior Court 

had expired—let us say the two weeks that is given in Hamp- 
den County and the more important cases had been disposed 
of—he could draft in a justice from the district court to sit 
with a jury in these other cases in which they would have 


i 


+ 


—— 





<r 


ae 








PETAR OR OT 





_ 


51 


jurisdiction. Then the District Attorney could say, ‘‘Gentle- 
men, you shall have your trial.’’ There is a serious question 
whether any of them would want their trial or many of them 
would want their trial, and the list would be disposed of. 

Mr. BaiLey.—I move that that be approved. 

[ Motion seconded. | 

THE PrEswENT.—<Are there any further remarks? 

THe Secretary.—I should state for the information of the 
meeting that this bill was introduced before the Legislature 
last year on individual petition and it was given leave to with- 
draw. The bill was printed in the QuaRTERLY for January, 
1922, p. 109. 

- THE PRESIDENT.—Well, many a bill has passed after several 
leaves to withdraw when it has been more thoroughly con- 
sidered. 

JupGE Rosert Waccortr of Cambridge.—I am one of the 
Committee on Legislation, but I expressed some skepticism 
last year as to whether that was a proper remedy, and I want 
to repeat that again this year. I don’t think this is the 
best remedy to clean up this situation, and I am strengthened 
in that conclusion by the very able papers published in the 
last LAW QUARTERLY, one by Chief Justice Bolster on ‘‘Crim- 
inal Appeals,’’ and the other by Mr. Justice Lummus on ‘‘ The 
District Courts of Massachusetts,’’ both of whom hold the 
view that the defendant in a criminal ease, if he desires a 
jury trial, should be required to claim it in the district court 
as the defendant in a civil case does now in the municipal 
court of Boston, and the ease would then be removed to the 
Superior Court, and that will so limit the double trials in 
criminal cases that it may do away with the necessity of this 
suggested form of relief. I think that ought to be tried first. 

Mr. PEARSoN.—I want to say that I agree with Judge Wal- 
cott, that that is a better remedy than the one proposed. I 
question whether this Association should go on record advoeat- 
ing a remedy which perhaps is not the better one.* 

The recommendation of the Committee was approved with 
a few votes in the negative. 

*FOOTNOTE.—The Judicature Commission also recommended the plan ~~ 
ferred to by Judge Walcott. The two plans do not conflict. If the removal plan 
should be adopted as recommended by Judge Walcott the other bill could be ad- 


justed, by changing a few words, to deal with removed cases. F. W. G. 
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DISCOVERY OF DOCUMENTS. 

THE PRESIDENT.—We now come to the seventh recommenda- 
tion, as to No. 19 of the original report, as to ‘‘ Discovery of 
Documents.’’ 

[The bill (No. 19, p. 153, Report of Judicature Commis- 
sion), was read by the Secretary. | 

Mr. BaiLeEy.—I move that it be approved. 

Mr. McIntyre.—I second the motion, Mr. President. I 
feel that this is in line with progress in the administration of 
justice. That statute and the one that is suggested for the 
oral examination of parties before trial seem to me very help- 
ful and would tend to diminish unnecessary litigation. Any- 
things which tends to bring the parties to an issue as quickly 
as possible is desirable in the age in which we live. With the 
great demands there are upon us I feel that the suggestions 
of the Judicature Commission are very forcible and very 
timely, and I take pleasure in seconding the recommendation. 

JUDGE Mason.—Does this statute apply to books of account, 
receipts, vouchers, cheeks and such nature? 

THE PRESIDENT.—I understand it does. 

Mr. McIntyre.—aAll documents admissible in evidence at 
the trial. 

Mr. A. Sttver EMerRsoN.—May I ask if this will also apply 
to probate proceedings ? 

THE PRESIDENT.—I should say that it would. I don’t see 
why it does not. 


**Any party after the entry of a writ or the filing of a 
bill or petition in the various courts to which sections 
sixty-one to sixty-eight of chapter two hundred and thir- 
ty-one of the General Laws apply’’— 


I think that embraces the Probate Court. 

Mr. Emerson.—If it does I would suggest that, as I recall 
the present Act, the word ‘‘parties’’ is used, which means 
either the petitioner or the respondent. Now in probate pro- 
ceedings the contestants under a will are parties to one side 
and the executor is the party on the other. I would suggest 
that legatees should become parties where discovery of facts 
may not be fairly had from the exeeutor and an amendment in 
that form be adopted. 
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THE PRESIDENT.—Do you put that in the form of a motion? 

Mr. Emerson.—Yes. Very often the executor is a trust 
company or a disinterested person who is not in possession 
of facts material to the issue. For example, on the question 
of undue influence the legatee may be in possession of those 
facts. 

Mr. McIntyre.—I don’t know whether that would unduly 
complicate the Act. As I understand it, in a contest over a 
will the exeeutor is supposed to represent the legatees anyway 
and it might be well not to embar on too complicated legisla- 
tion until we see how this works. 

THE PRESIDENT.—I am not clear as to just how it would 
affect this bill. 

Mr. Emerson.—What I had reference to was the case of 
Old Colony Trust Co. v. Bailey. That was a case where the 
bank was the executor named under a will. The contestants 
filed interrogatories and sought to interrogate the legatees. 
They were not allowed to do so, because the legatees were not 
considered parties under the statute, when as a matter of fact 
the legatees were the only persons in possession of the mate- 
rial facts. For that reason I think legislation along that line 
ought to be had—giving the contestants this right only where 
the executor is not in possession of the particular evidence or 
particular facts. 

THE PRESIDENT.—Wouldn’t it be better effected by an in- 
dependent act rather than by the incorporation of some 
amendment into this act? 

Mr. EMERSoN.—Yes. 
|The reeommendation of the Committee was adopted. | 


CO-OPERATION OF BAR ASSOCIATIONS. 


THE PRESIDENT.—We now have before us the motion which 
was laid upon the table to await the disposition of the Commit- 
tee’s report. 

Mr. WHITMAN.—I move as a substitute therefor that the 
Executive Committee be requested to confer with the various 
local bar associations and present a plan for closer co-opera- 
tion to the next meeting. I understand there are some 
twenty bar associations, both city and county. Of the city 
associations I know very little. Of the county associations I 
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know very little. It seems to me that the associations should 
get together, and under the egis of this Association, or, if we 
want to subordinate ourselves, to some other; but they should 
co-ordinate and co-operate, my suggestion being in the form 
of chapters, each one having its local autonomy arranged for, 
but under a general supervision. I trust some such plan can 
be worked out. 

Mr. BarLEy.—Second the motion. 

THe PresipENt.—Does the original mover object to this as 
in the nature of a substitute? 

Mr. RosENTHAL.—No. 

Tue PRESIDENT.—Then it is substituted for the original 
motion. 

|Mr. Whitman’s motion was adopted. ] 


REFERENDUM DISCUSSION. 

Mr. WuItTMAN.—I also make the other motion that the Exee- 
utive Committee be requested to obtain by referendum vote 
of the members their opinion on all matters to be submitted by 
this Association to the Legislature. 

[The motion was seconded. | 

Mr. WHITMAN.—My object is that so far as my experience 
with the Legislature is concerned, they are apt to feel that 
measures that come from the Secretary are the result of the 
action of a few enthusiasts and have been put through at a 
meeting where we have rather imperfect knowledge of what 
has been done. If the matter is not of sufficient importance 
to interest the Bar generally I do not feel that we will make 
very much progress with the Legislature. They ought to 
have before them the information whether the Bar as a whole 
is interested or whether it is not. 

THE SECRETARY.—My experience before legislative ecommit- 
tees has been that they are often quite as much interested in 
matters supported by individuals as they are in matters sup- 
ported by organizations or committees; that the only thing 
that really interests the members of the committee in such 
a matter is the actual facts, and that if some individual or two 
or three individuals satisfy the committee that they have given 
the subject careful study and explain the reason, the commit- 
tee, if it is interested in the subject at all, is very apt to be 
interested in what they say about it. So if a resolution of a 
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committee or of a meeting like this is submitted and it is ex- 
plained to the committee of the Legislature how many men 
were there, what the nature of the resolution was and no 
pretense made that it is anything more than it actually is, 
they listen to that. But all of the matters considered here 
today were recommended by the Judicature Committee after 
careful study. I do not believe that a postal card ballot of 
members of this Association on these various matters which 
eannot be explained again fully without repeating in print a 
good deal that has already been distributed in print at con- 
siderable expense—I do not believe that the results obtained 
are worth the money and trouble involved in taking such a 
vote. I oppose the motion. 

Mr. BaitEy.—I would like to second the motion because it 
seems to me another purpose will be served. We not only 
shall get some expression of opinion from members, but we 
shall do something to interest the membership of the Associa- 
tion in what is going on, letting them know something is go- 
ing on, and I think that is worth while. I think you will get 
quite an expression of opinion from the members, perhaps 
more than brother Grinnell expects. 

Mr. Frank F. Dresser.—I hope Mr. Whitman’s motion 
will not prevail, for the practical result that I fear would be 
no legislation whatever. Questionnaires are seldom answered, 
seldom answered fully, and if it appeared to a legislative com- 
mittee that a proposal had been submitted to nine hundred 
members of the Bar and only twenty-five or thirty or forty 
had taken the trouble to answer, it would rather damn the 
proposal at the outset. I had one rather dispiriting experi- 
ence a few years ago. I was in the Constitutional Convention 
and a matter came up before my committee where it seemed 
to me the opinion of trial lawyers would be of the utmost 
importance. I wrote to a dozen or fifteen or twenty men 
asking their opinion on that particular issue. I think I got 
answers from three out of the fifteen or twenty and they said 
that they didn’t have any opinion whatever, so I was lett 
to work out my own devices. I feel that it is much better to 
leave these matters to the discussion of representative meet- 
ings, committees, or such meetings as we have here. 

THE PRESIDENT.—Are there any further remarks? 

Mr. Pearson.—In regard to this matter of referendum I 
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would like to ask what methods the Legislative Committee has 
taken to educate the attorneys in the Legislature? I ask that 
question because I happen to be one of them. There are sev- 
eral matters which I think this Association and the Judica- 
ture Commission have recommended and which have come up 
in the Senate, and out of perhaps ten or fifteen attorneys 
there one or two would favor them and the rest would be 
unanimously opposed. Apparently they had no knowledge 
of the circumstances which led up to this Act. While the 
Committee on the Judiciary threshed it out pretty thoroughly, 
when it came on the floor of the Senate the other attorneys 
knew nothing about it. 

THE PRESIDENT.—The Judicature Commission’s report has 
been printed. I don’t know just how you are going to edu- 
cate members of the bar if they will not read matter that is 
sent them. 

Mr. PEarRSoN.—1i was speaking of a fact, not a theory. 

|The motion was read by the stenographer and was rejected 
on a rising vote. | 

|The meeting then adjourned at 1 P. M.] 

F. W. GRINNELL, 


Secretary. 


Note. 

THE WoRK OF THE MASSACHUSETTS BAR ASSOCIATION. 

The diseussion of the referendum seems to indicate some 
misunderstanding about the work of this Association. Ever 
since the Association was organized in 1909 printed reports of 
the Committee on Legislation have been sent to members in 
advance of the annual meeting. The reports have been in 
such form that every member who took the trouble to read 
them knew that they were made for the purpose of informing 
the members and inviting discussion and that he had full 
opportunity to express an opinion by mail to the secretary or 
to the legislators if he could not attend the meeting. After 
the annual meetings the discussion of questions has also been 
printed and sent to members, thus giving them a second oppor- 
tunity to express opinions in the light of such discussions. 
These reports and discussions will be found in the five bound 
volumes of the reports of the Association and the separate 











id 

















7 





pamphlet containing the report of the Committee on Legisla- 
tion of 1915. Sinee 1915, they have all appeared in the 
Massachusetts Law QUARTERLY.’’ Members are reminded 
that if they throw these pamphlets away they throw away the 
only recorded account of the history and explanatory discus- 
sion of many statutes now in common use. The QUARTERLY was 
established for the purpose of keeping the bar more fully and 
more frequently informed as to what was going on and for the 
purpose of stimulating interest and discussion by a regular 
periodical which would be expected and would be less likely 
to go into the waste basket or on to the shelf unread than the 
previous annual or occasional reports. To send out explana- 
tory referendum circulars, as suggested in the discussion at 
the annual meeting, would be simply to spend the money of 
the association to reprint and mail material which has already 
been more fully printed and mailed in the QUARTERLY, where 
it is more likely to be read than in casual circulars which most 
men throw in the waste basket. When the recent Judicature 
Commission was appointed, a special request for suggestions 
was printed in the QUARTERLY for May, 1919, pp. 205-6, and 
again for August, 1919, p. 385. A number of valuable sugges- 
tions were sent in to the commission by letter by comparatively 
few men and a great deal of material considered by the com- 
mission was printed for the information of the bar to pro- 
voke discussion and suggestions, as in the May number for 
1920 and others during the life of the commission and ever 
since. The two reports of the commission when filed were 
reprinted in full in the QuaRTERLY for the information 
of members, the first in the number for February, 1920, and 
the second and final report in the special January number for 
1921. In addition to this, the secretary tried the experiment 
of a referendum in 1916 in regard to requirements for admis- 
sion to the bar then before the Legislature. About 5000 ex- 
planatory circulars which had already been printed in the 
QUARTERLY for February, 1916, were sent out to lawyers and 
laymen with printed slips on which to answer so that all a 
man had to do was to express his opinion by ‘‘yes”’ or ‘‘no’’, 
sign his name, and mail it back. Only about 300 answers 
were sent in and most of the answers came from laymen. All 
this supplements the experience of Mr. Dresser in the consti- 
tutional convention described by him on page 55. 
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It is this experience of twelve years of close observation of 
the reactions of the bar in the Association and before legisla- 
tive committees and special commissions which forms the basis 
of the opinion expressed by the secretary at the meeting that 
the discussion and suggestions of men who take the trouble to 
come to the meetings or to express their views by letter are 


ot more value than hasty answers of ‘‘yes’’ or ‘‘no’’ expressed 
on a postal ecard in answer to referendum questions. The 
income of the Association consists of the annual dues of $5. If 
the suggested plan of a referendum on all matters of legisla- 
tion considered and acted on favorably at the meetings or by 
committees were adopted, not only would the clerical work, 
the labor of preparing clear and condensed explanatory cir- 
culars and the expense of printing and mailing be largely in- 
creased without sufficient grounds for expecting useful results, 
but the Association could hardly afford to do what it does now 
without raising the dues, which is not desirable, and the net 
result would be that the bar and the Legislature would get 
less information and discussion of what goes on than they do 
now. The plan of referendum questions was negatived at 
the meeting at Salem, but this explanatory statement is made 
for the information of members in ease the question is brought 
up again. 

A good illustration of the kind of 
association has been conducting ever since its organization is 


ee 


referendum’’ which this 


the one on declaratory judgments in this number of the 
QUARTERLY. The draft of the Judicature Commission and 
that of the National Conference on Uniform State Laws are 
printed and discussed so that any member who wishes to ex- 
press an opinion to the legislators or to the secretary of this 
association has full opportunity to do so. The subject is im- 
portant and the seeretary will be glad to receive the views of 
any and every member of the Association after they have read 
the two drafts and the discussion. 
F. W. GRINNELL, 
Secretary. 
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THE APPELLATE DIVISIONS AND ADMINISTRATIVE 
COMMITTEE OF THE DISTRICT COURTS UNDER 
CHAPTER 532 OF 1922 AND THE NEW REVISED 
EDITION OF THE RULES. 

A brief account of the changes in procedure for civil busi- 
ness in the district courts provided for by ¢. 532 of the Acts 
of 1922 appeared in the May number of the QUARTERLY, p. 22. 
The act went into effect on October 1, 1922, and Chief Jus- 
tice Rugeg’s ‘‘assignments’’ thereunder were as follows: 


COMMONWEALTH OF MASSACHUSETTS. 
SUPREME JUDICIAL COURT. 


WorcESTER, October 2, 1922. 
Assignment of Judges of District Courts to Act as Judges of 
Appellate Divisions, 
and 
Designation of Members of the Administrative Committee of 
District Courts. 

It is provided by St. 1922, ¢. 532 that the Commonwealth, 
outside of the part of Suffolk County ineluded within the 
jurisdiction of the Municipal Court of the City of Boston, 
shall be divided into three districts for the establishment 
of an Appellate Division for District Courts. The Northern 
District comprises the counties of Essex and Middlesex and 
that part of Suffolk included in the jurisdiction of the Dis- 
trict Courts of East Boston and Chelsea and of the Municipal 
Courts of the Charlestown, Brighton, Dorchester, Roxbury and 
South Boston Districts. The Southern District comprises the 
counties of Norfolk, Plymouth, Bristol, Barnstable, Dukes 
and Nantucket and that part of the county of Suffolk included 
in the jurisdiction of the Municipal Court of the West Rox- 
bury District. The Western District comprises the counties 
of Worcester, Hampden, Hampshire, Franklin and Berkshire. 
The Chief Justice of the Supreme Judicial Court is required 
by the statute to assign for such period of time as he deems 
advisable five judges of district courts in each of these dis- 
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tricts to the performance of duties required of the Appellate 
Division, and to designate one of each such five as presiding 
judge. The three presiding judges are created an adminis- 
trative committee and clothed with important powers of 
advice and supervision concerning district courts. 

Conferences have been held with all district court judges 
in these districts with very few exceptions, where illness or 
other unavoidable cause has prevented. They are a fine body 
of men. Their ability and enthusiasm affords ample ground 
for belief that the statute respecting an appellate division for 
all these district courts will prove an effective means for pro- 
moting a more speedy and satisfactory decision of civil 
vases, and that the administrative committee will co-ordinate 
the work of these courts, standardize and simplify their civil 
and criminal practice and procedure and render the adminis- 
tration of justice in them highly efficient. The practice in 
the Supreme Judicial and the Superior Courts is for assign- 
ment of judges for particular work for comparatively brief 
periods. Following that analogy, it is deemed advisable for 
the present to make these assignments for the period of three 
years, except that at the outset, in order that there may not 
be an entire change in the appellate divisions or in the admin- 
istrative committee at one time, some assignments are made 
for one year, others for two years and the remainder for three 
years. Selection among many judges of genuine excellence 
has not been easy. After deliberation assignments are made 
as follows, to take effect on this date, being the first secular 
day after the statute becomes operative: 


Northern Southern Western 

District District District 
For a period John J. Winn, Frank A. Milliken, Wallace R. Heady, 
expiring on Haverhill New Bedford Springfield 
Oct. 1, 1923 Nathan Washburn, Clifford A. Cook, 

Middleboro Milford 
For a period James W. McDonald, Frederick C. Swift, Thomas W. Kenefick, 
expiring on Marlboro Yarmouth Palmer 
Oct. 1, 1924 Albert F. Hayden, John Perrins, 
Boston Boston 

For a period Jeremiah J. Mahoney, Oscar A. Marden, Charles L. Hibbard, 
expiring on Lawrence Stoughton Pittsfield 
Oct. 1, 1925 Arthur P. Stone, Franklin Freeman, 


Belmont Leominster 


———— 
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Presiding judges are designated as follows: 
JAMES W. McDona.p for the Northern District. 
FRANK A. MILLIKEN for the Southern District. 
CHARLES L. Hipparp for the Western District. 


These three constitute the administrative committee. 
(Signed) ARTHUR P. Rvaa, 
Chief Justice Supreme Judicial Court. 


The Administrative Committee has organized with Hon. 
Frank A. Milliken as Chairman, and Hon. Charles L. Hibbard 
as Seeretary, and is now visiting the district courts in the 
Commonwealth. 


THE NEW EDITION OF THE RULES. 


At a meeting of the majority of the justices of the district 
courts, called by the Administrative Committee and held in 
3oston under St. 1922, ¢. 532 on October 7, 1922, all rules were 
repealed and a new revised body of rules adopted. <A draft of 
these rules was carefully formulated by the Committee on 
Law and Procedure of the Association of Justices of the Dis- 
trict Courts and sent to each district court justice in advance 
of the meeting. The explanatory report of that committee 
prefixed to the draft thus submitted, is here reprinted for 
the information and convenience of the Bar. 


REPORT OF THE COMMITTEE. 


‘‘The Committee on Law and Procedure begs leave to submit 
the following report :— 


‘*The last edition of the rules of the District Courts in the 
Commonwealth was published in 1912, and is now out of print. 

‘**In 1921 these rules were amended in a few particulars and 
new rules for Small Claims Procedure were adopted and 
printed. 

‘“*The St. 1922, ce. 532 has established three Appellate Divi- 
sions of the District Courts on the lines of the Appellate Divi- 
sion of the Municipal Court of the City of Boston, and author- 
ized said courts to make and promulgate uniform rules regu- 
lating the preparation and submission of reports, the allow- 
ance of reports which a justice might disallow as not conform- 




















able to the facts, or shall fail to allow by reason of physical 
or mental disability, death or resignation, and the granting 
of new trials. 

‘‘This, of course, requires entirely new rules relating to 
Appellate Division work, and it has seemed to your com- 
mittee that now is the opportune time to supersede all previ- 
ous rules, and to make and promulgate new rules, as author- 
ized by the General Laws and the Statute of 1922, and to 
publish the same in one book. 

‘‘To that endsthe Committee has revised and drafted the 
accompanying rules for your consideration. Free use has 
been made of the latest rules of the Superior Court and the 
Municipal Court of the City of Boston; no change has been 
made in the rules relating to Small Claims Procedure ; leading 
-ases have been noted to the general rules, but no attempt has 
been made to make an exhaustive citation.’’ 


The Committee on Law and Procedure which drafted the 
rules and presented this report consisted of Hon. Frank A. 
Milliken, Hon. Frederick P. Cabot, Hon. Wilfred Bolster, 
Hon. Osear A. Marden and Hon. Prescott Keyes. Copies of 
the rules as finally adopted may be obtained of the clerks of 
the various district courts. 


THE QUESTIONNAIRE OF THE SUPERIOR COURT. 

The following circular letter and questionnaire were sent to 
the officers of this association and of various other bar asso- 
ciations a few weeks ago. It is here printed for the informa- 
tion of the Bar generally in order that they may send to Judge 
Flynn any suggestions which they think may be of assistance 
in dealing with the problems of the court. 


THE SUPERIOR COURT. 
Boston, November, 1922. 
To Members of the Massachusetts Bar: 

The Superior Court from available information, now par- 
tially ecomp‘led, finds that there is an existing congestion of 
the docket in civil and criminal matters. This congestion is 
constantly increasing and if possible must be remedied. Will 
you give the enclosed questionnaire careful consideration to 
the end that the Court may have the views of the Bar thereon. 
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In favoring the Court with your answers and views upon 
these inquiries please bear in mind the fact that while you are 
primarily replying as to the situation in your own county, the 
Court must give due regard to the wants and needs of the 
other counties. Your comments and recommendations for 
more efficient work of the Court and Bar should be frank, 
and if need be critical, and will be received in like spirit and 
will be weleome. The desire of the Court is to increase its 
efficiency with the co-operation of the Bar. 

An early reply is requested directed to the undersigned 
Justice at Boston. 

GEORGE A. FLYNN, 
Secretary for the Committee appointed by the Chief Justice. 


QUESTIONNAIRE. 
1. Do you favor increasing the hours per day of sittings? 
a. Criminal; b. Jury civil; c. Jury waived; d. Divorce; 
e. Equity. 
With your reasons for your views thereon 
2. Do you favor an increase in jury waived sittings at the 
expense of civil jury sittings? 
With your reasons for your views thereon 
3. Do you favor the practice of referring cases to Masters and 
Auditors? 
With your reasons for your views thereon 
4. Do you favor recognizing the engagements of counsel in 
other courts as reason for protection against trial 
list? 
With your reasons for your views thereon 
5. Do you favor the practice of issuing protective orders? 
With your reasons for your views thereon 
6. Do you favor the present method of calling the civil trial 
lists in your county ? 
With your reasons for your views thereon 
Do you favor the special assignment of cases for trial? 
With your reasons for your views thereon 
8. Do you favor additional court sittings in July and August? 
With your reasons for your views thereon 
9. Do you favor any changes in practice not covered by the 
above questions? 
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With your reasons for your views thereon 
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NOTE 
A number of suggestions are said to have been sent in by in- 
dividuals and the Editor has received a copy of an interesting 
account of conditions in Lawrence and suggestions submitted by a 
Committee of the Lawrence Bar Association. 


THE NEW ORDER AS TO MASTERS 


At the annual meeting of the Association in Worcester in 1919, 
there was a discussion as to masters and auditors. The Judicature 
Commission also discussed them. Every experienced lawyer knows 
the leisurely proceedings and continuances, the story telling, smok- 
ing and other unbusinesslike incidents of practice before some 
masters and auditors for which the clients and the public pay. The 
Judicature Commission pointed out that much of this results from 
the fact that the masters and auditors have no effective super- 
vision or support from the Court to enable them to act as effective 
magistrates, and consequently counsel largely control the progress 
of hearings. The bar will be interested, therefore, in the step 
taken by the Superior Court toward a more businesslike adminis- 
tration as to such references shown by the following order. A 
somewhat similar order has been adopted as to auditors. 


COMMONWEALTH OF MASSACHUSETTS 
SUFFOLK, SS. SUPERIOR COURT. 


ORDER FOR CALL OF CERTAIN CASES HERETOFORE REFERRED TO MASTERS 
AND PENDING IN THE COUNTY OF SUFFOLK 


On or before the FIRST DAY OF JANUARY A. D. 1923, the 
Clerk for Civil Business in the County of Suffolk shall send to the 
master, in every suit pending on the equity docket, which has been 
referred to a Master prior to the FIRST DAY of JANUARY A. D. 
1922, where the Master has not filed a final report, notice that, 
unless the Master shall file a final report on or before the FOUR- 
TEENTH DAY of APRIL A. D. 1923, the case will be called in 
the Equity Merit Session on Monday the THIRTEENTH DAY of 
APRIL A. D. 1923, and unless cause is shown to the contrary, the 
rule to Master discharged, or such other order entered as the suit 
and circumstances require. 

In cases coming within the provisions of this order where owing 
to death or removal, it is impracticable to send the notice herein 
required, it is ORDERED that the Clerk post, in a conspicuous 
place in his office, a list of such cases as he may deem necessary or 
proper and that such posting shall be sufficient notice under this 
order. 

This order shall not be construed as extending the time fixed by 
statute for filing a Master’s report. 

By the Court, 
FRANCIS A. CAMPBELL, Clerk. 

October 31, 1922. 

Eq. 21528 


The remarks of Chief Justice Hall at the recent Middlesex Bar 
dinner seemed to indicate that this order may be followed up by 
closer supervision by the Court in the future. The more a master 
or auditor behaves like a magistrate and the more his hearings, 
in their conduct and atmosphere, resemble proceedings in Court 
the better. F. W. G. 
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THE QUESTIONNAIRE OF THE RESEARCH COM- 
MITTEE OF THE COMMONWEALTH FUND. 

‘‘The Commonwealth Fund of New York has appointed a 
Legal Research Committee, which has in turn appointed a 
committee to propose specifie reforms in the law of evidence. 
This latter committee has agreed that some fifteen proposi- 
tions should be investigated. Among the first of these is the 
necessity of broadening the exceptions to hearsay rule. The 
Massachusetts statute upon this subject is the most liberal 
that the committee has found, and it is very anxious to learn 
whether this statute has worked well. All lawyers who have 
had eases in which the statute was involved are urged to 
comply with the request contained in the following commun- 
ication (which has been sent to all the Massachusetts lawyers 
in the legal directory), and to address their answers to Prof. 
E. M. Morgan, Yale Law School, New Haven, Conn.’’ 

The committee is also investigating the status of the law 
of evidence as to the admissibility of entries and declarations 
in the course of business and of account books, with a view 
to ascertaining whether any model statute on the subject 
should be proposed. 


Legal Research Committee 
Of The Commonwealth Fund 


Legal Research Committee Committee on Law of Evidence 
JAMES PARKER HAti, Chairman Epmunp M. MoraGan, Chairman 
Cuarves C. BurRLINGHAM ZECHARIAH CHAFEE 
Joun G. MILBURN Epwarp W. Hinxton 
Barry C. Siri WituraM A. JOHNSTON 
3ENJAMIN N. Carpozo Rateu W. Girrorp 
Roscoe Pounp Cuaries M. Hoven 
Haran F. Stone Epson R. SuNDERLAND 
Max Farranp, Secretary Joun H. WiaMore 


New Haven, Conn., Nov. 27, 1922. 


DEAR SIR: 

The Legal Research Committee of the Commonwealth Fund 
is making a serious effort to obtain accirate data to be used 
as a basis for recommending specific reforms in the law of 
evidence. 
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The Massachusetts statute concerning the admissibility of 
declarations of deceased persons is unique, and the Commit- 
tee earnestly desires to ascertain the actual experience of the 
bench and bar in the applications of this statute. 

Will you therefore be kind enough to answer the enclosed 
questions at your earliest convenience? 


Very truly yours, 
EpMUND M. MorGan. 


MASSACHUSETTS QUESTIONNAIRE. 

R. L., Chapter 175, Section 66, provides as follows: 

‘*A declaration of a deceased person shall not be inadmis- 
sible in evidence as hearsay if the court finds that it was made 
in good faith before the commencement of the action and 
upon the personal knowledge of the declarant.’’ 

1. In how many eases in which you have been engaged 
has this statute been applied? 

Ans: 

2. In what proportion of them has evidence admissible 
under this statute been the only evidence produced in support 
of the claim? 

Ans: 


3. In what proportion of them has it been the most impor- 
tant evidence produced in support of the claim? 
Ans: 


4. The statute requires that the court find as a preliminary 
matter that the declaration was made in good faith before 
the commencement of the action and upon the personal knowl- 
edge of the declarant. In your opinion based upon your 
experience does this requirement make the evidence as trust- 
worthy as evidence usually admitted under the well recognized 
exceptions to the hearsay rule? 

Ans: 

do. From your experience do you believe that the statute 
has aided the ascertainment of truth, or has it opened the 
door to fraud and perjury ? 

Ans: 
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6. In what respects, if any, does your experience show 
that the statute should be amended ? 

Ans: 

Please use the back of this sheet for any further suggestions 
you desire to make. 





Note. 
THE ORIGIN OF THE MASSACHUSETTS STATUTE AS TO DECLARA- 
TIONS OF DECEASED PERSONS. 

In connection with the foregoing questionnaire, the Bar 
may be interested in the history of G.L., ¢. 233, s. 65 (for- 
merly R.L., ¢. 175, s. 66 and originally adopted as ¢. 535 of 
the acts of 1898), which reads as follows: 

‘*See. 65. A declaration of a deceased person shall not 
be inadmissible in evidence as hearsay if the Court finds that 
it was made in good faith before the commencement of the ac- 
tion and upon the personal knowledge of the declarant.’”’ 


The story is told in the footnote on p. 303 of the ‘‘ Legal 
Essays’’ of James B. Thayer (collected and edited after his 
death by his son, E. R. Thayer) as follows: 


‘*Professor Thayer’s connection with the Massachu- 
setts statute quoted above (now Rev. Laws, e. 175, s. 66) 
is not generally known. That act had its origin in the 
following letter written by him in response to the annual 
request of the Boston Bar Association through its Com- 
mittee on the Amendment of the Law for formulated sug- 
gestions of needed changes in the law: 


‘Cambridge, Dee. 22, 1896. 
‘To the Committee of the Suffolk Bar Association on the 
Amendment of the Law. 


‘Gentlemen,—I beg to submit to you the following 
‘*formulated suggestion’’ for an amendment of the law 
of evidence, viz: 

‘No declaration of a deceased person, made in writing 
ante litem motam, shall be excluded, as evidence, on the 
ground of hearsay, if it appears to the satisfaction of the 
judge to have been made upon the personal knowledge of 
the declarant. 

‘In support of this suggestion I may submit the remark 
of Lord Justice Mellish in Sugden v. St. Leonards, 1 P. D. 
154, 250 (1876) : ‘‘If I was asked what I think it would 
be desirable should be evidence, I have not the least hesi- 
tation in saying that I think it would be a highly desir- 
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able improvement in the law if the rule was that all state- 
ments made by persons who are dead respecting matters 
ot which they had a personal knowledge, and make ante 
litem motam, should be admissible.’’ 

‘Such is the law of Seotland—their common law. 

‘It will be observed that my suggestion falls much inside 
the scope of Lord Justice Mellish’s suggestion, for I limit 
the proposed change to statements in writing. 

‘Experience would help us to see whether the fuller 
change would be desirable. 

Truly yours, 
J. B. THAYER. 


‘**In the following year, the Committee decided to urge the 
passage of the statute suggested in this letter. It then con- 
ferred with the Attorney-General (Hon. Hosea M. Knowlton), 
who approved of such an act, and recommended it to the 
legislature in his annual report (Report of the Attorney- 
General for year ending January 19, 1898, xviili, xix). 

‘“‘The Attorney-General, however, broadened Professor 
Thayer’s suggestion so as to include oral as well as written 
declarations. This extension was not favored by the Bar As- 
sociation, and before the Judiciary Committee it opposed so 
much the Attorney-General’s recommendation as referred to 
oral declarations, but the act was reported and passed in the 
broader form. 

‘‘It is believed by many that Professor Thayer’s plan of 
limiting this statutory inroad into the hearsay rule to written 
declarations, for the present at least, would have been wiser. 
It should be further observed that in no event ean the pur- 
poses of the statute be properly carried out unless the trial 
judge fully recognizes his duty to reject any declaration, un- 
less he is satisfied that it was in fact made in good faith, and 
upon the personal knowledge of the declarant. Whether it 
was so made is a question of fact to be decided by him 
in the first instance like any other preliminary question of 
fact determining the admissibility of evidence (Com. v. 
Reagan, 175 Mass. 335) ; and therefore the party offering the 
evidence must prove his facts to the satisfaction of both tri- 
bunals before the testimony ean have effect. This safeguard 
against the introduction of manufactured testimony was 
regarded by Professor Thayer as an essential feature of the act 
even in the more conservative form in which he favored it; 
and its importance is obviously greater in a statute which 
includes oral as well as written declarations. It is to be 
feared, however, that judges sometimes admit declarations 
upon the mere proof of facts tending to show that the condi- 
tions of the statute were satisfied, thus overlooking the require- 
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ment of an independent judicial determination in the first 
instance of the question whether the declaration was made in 
good faith and upon personal knowledge (which of course 
includes the question whether it was ever made at all.)’’ 
After fifteen years of experience with the foregoing statute, 


; 


the Legislature adopted the so-called ‘‘ book aceount’’ statute, 


e. 288 of 1913 which now appears as G. L., ¢. 233, s. 78. 
The detailed history of this statute will be found in the 
MAssAcHusetts LAw QuaARTERLY for August, 1916 (Vol. 1, 


No. 4, pp. 340-344). 
F. W. G. 


A SUGGESTION FOR A NEW LEGISLATIVE RULE. 


The following discussion is not written in any critical spirit, 
as the writer appreciates fully the difficulties of legislators in 
dealing with the mass of measures that come before them 
and particularly under the pressure of the end of a session. 
A discussion of one result of legislative practice, however, 
may contain suggestions which the Legislature will find to be 
of assistance in the future. 

It is said to be a more or less general legislative practice 
that a petition, or a report of a committee or commission 
should not be kept formally before the Legislature for more 
than two years. Is this a business-like practice in the interest 
of the Commonwealth which should continue. When a special 
commission is appointed and requested to work for a year or 
two, without compensation, and then report its reeommenda- 
tions, is it fair to the commission, or to the Commonwealth, 
that the report, which may contain material worthy of con- 
sideration during the next ten years or so, should be formally 
dismissed by the Legislature after two years so that it ean- 
not be brought up again except as a result of the casual inter- 
est and initiative of some individual, and then only the iso- 
lated drafts of legislation recommended can be brought up 
while the connected report as a whole is beyond formal recall? 
Of course, such a report can be referred to in a brief or oral 
argument, but with a busy committee that is very different 
from having the full explanation in the report formally 
referred to them. 

Should there be a new rule, either a joint rule or a separate 
rule for each branch, adopted in substance as follows: 
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‘‘The report of a special commission or committee of 
any previous year or any separable part thereof, may 
be taken from the files on motion of a member and re- 
ferred, without reprinting, to the appropriate committee 
for its consideration, whether or not the report, or such 
part, has been referred to any subsequent legislative ses- 
sion ?”’ F, W. G. 


NEW LAW UNIFIES FEDERAL JUDICIARY. 
CHIEF JUSTICE MADE Executive HEAp or JupiciaL. CoUNCcIL— 
STATISTICS, MEETINGS, TRANSFER AND ASSIGNMENT OF 
JUDGES PRovIDED For. 

(Reprinted by permission from the Journal of the American Judicature Society, 
October, 1922.) 

The judicial system of the United States is unified. Act No. 
298, Sixty-seventh Congress, approved Sept. 14, 1922, cre- 
ates a unified system of trial and appellate courts with statis- 
tical records, a judicial council, a chief judicial superintend- 
ent and the transfer and assignment of judges. It embodies 
the principle of unification in its entirety. 

The subject of assisting the United States district courts 
was before Congress more than a year. Even before the 
introduction of the bill named for Attorney General Daugh- 
erty, and described at the 1921 meeting of the American Bar 
Association by Chief Justice Taft, it was known that the 
district courts were in arrears over 120,000 cases. The cause 
was obvious, for there had been a large increase in statutory 
offenses cognizable by the courts before the flood of cases 
under the Volstead Act. 

The district courts constituted a loose system of local courts. 
The pressure of business became much more severe in some 
districts than in others and there were other variances, but 
no authority existed to equalize this work or generally super- 
vise the highly important administrative details of the system 
thus constituted of seattered units. 

The accustomed way of meeting a growth of business was 
to create additional judgeships. This was the sort of work 
that representatives and senators were familiar with. If no 
new idea had arisen there would have been merely the usual 
fight over new judgeships and their appointees, and relief 
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would have been provided: more on a basis of political 
strength and resourcefulness than on existing or expected 
needs. At this juncture a study of the situation was made 
under the auspices of the attorney general and with the aid 
of Chief Justice MeCoy of the Supreme Court of the District 
of Columbia. Chief Justice Taft did not assume that an 
inerease of United States judges, or a possible reconstruction 
of the system, was wholly a legislative responsibility from 
which he should hold aloof. On the contrary, he appears to 
have felt a deep responsibility for the state of affairs and 
keen interest in methods looking to relief. 

The Chief Justice had long been known as a firm believer 
in improved court organization, in emphasizing administra- 
tion in the administration of justice. The studies which he had 
made in this field had convinced him that a great deal of all 
the remediable defects attributable to American courts have 
their source in lack of proper organization and centralized 
authority. In public writings and addresses on judicial 
administration he never lost an opportunity to express his 
faith in the principle of unification. 

It was singularly fortunate, then, that when the federal 
trial courts were cracking under undue strain Mr. Taft 
should have been made administrative head of the entire 
system. There were, of course, others who appreciated the 
opportunity for notable legislative advance in respect to the 
federal courts, but were it not for the great esteem felt for 
the Chief Justice, and for his tact and persistence, something 
far inferior to the actual law would have resulted. 

As it is, instead of merely providing additional trial judges 
for certain districts, the act deals with the entire situation. 
Additional judges are provided, but this is only a part of 
the law, for it provides a comprehensive administrative system 
extending from the Chief Justice, who is made the respon- 
sible head, to the trial judges. 

Uniform records of business are to be kept and reports 
made to the Chief Justice as of August 1 in each year. Then 
in the last week of September the senior cireuit judges of all 
the circuits shall meet with the Chief Justice in Washington 
to advise as to the needs of their respective circuits ‘‘and as 
to any matters in respect of which the administration of 
justice in the courts of the United States may be improved. 























* * * Said conference shall make a comprehensive survey 
of the condition of business in the courts of the United States 
and prepare plans for assignment and transfer of judges to or 
from cireuits or districts where the state of the docket or 
condition of business indicates the need therefor, and shall 
submit such suggestions to the various courts as may seem in 
the interest of uniformity and expedition of business. ”’ 

Emphasis may be laid upon promptness in criminal trials 
through a provision that the Chief Justice may call upon 
the Attorney General for a detailed report on pending cases. 

These provisions make the Chief Justice head of a unified 
system, the senior judges of the Cireuit Courts constituting 
with him a judicial council which will receive complete statis- 
tical reports and have full power to utilize the judicial power 
to the fullest extent through the transfer and assignment of 
judges. The system formerly had some elasticity, but this is 
extended and means are provided for an orderly and compre- 
hensive administration of the entire system on a basis of ade- 
quate information. 

Like most reform legislation, this law is tardy. Conditions 
have gone from bad to worse. The strong arm of the govern- 
ment, never more popularly demonstrated than through the 
efficiency of criminal procedure in the District Courts, is seen 
to vacillate. The federal courts are in a very bad way. 
Delay promotes delay ; continuances waste a court’s time; de- 
lays spawn appeals. The body of judiciary available, even 
with the accretions soon to be made under the new law, con- 
stitute but a very thin line of defense. 

But if any way out of the bogs and quicksands can be found 
it will be found under the powers established by the new act 
and through the administration of the Chief Justice, to whose 
intelligence and unselfish effort its passage is largely due. 

So-much interest attaches to the act that we publish here- 
with in full: 


AN ACT for the appointment of an additional cireuit judge 
for the Fourth Judicial Cireuit, for the appointment of 
additional district judges for certain districts, providing 
for an annual conference of certain judges, and for other 
purposes. 

Be it enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled, That the 
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President be, and he is hereby authorized to appoint, by and 
with the advice and consent of the Senate, the following num- 
ber of district judges for the United States district courts in 
the districts specified in addition to those now authorized by 
law: 

For the district of Massachusetts, two; for the eastern dis- 
trict of New York, one; for the southern district of New 
York, two; for the district of New Jersey, one; for the 
eastern district of Pennsylvania, one; for the western 
district of Pennsylvania, one; for the northern district of 
Texas, one; for the southern district of Florida, one; for the 
eastern district of Michigan, one; for the northern district of 
Ohio, one; for the middle district of Tennessee, one; for the 
northern district of Illinois, one; for the eastern district of 
Illinois one; for the district of Minnesota, one; for the 
astern district of Missouri, one; for the western district of 
Missouri, one; for the eastern district of Oklahoma, one; for 
the district of Montana, one; for the northern district of 
California, one; for the southern district of California, one; 
for the district of New Mexico, one; and for the district of 
Arizona, one. 

A vaecaney occurring, more than two years after the pass- 
age of this Act, in the office of any district judge appointed 
pursuant to this Act, except for the middle district of Ten- 
nessee, shall not be filled unless Congress shall so provide, and 
if an appointment is made to fill such a-vacancy occurring 
within two years a vacancy thereafter occurring in said office 
shall not be filled unless Congress shall so provide: Provided, 
however, That in ease a vacaney occurs in the district of New 
Mexico at any time after the passage of this Act, there shall 
thereafter be but one judge for said district until otherwise 
provided by law. 

Every judge shall reside in the district or cireuit or one 
ot the districts or cireuits for which he is appointed. 

See. 2. It shall be the duty of the Chief Justice of the 
United States, or in ease of his disability, of one of the other 
justices of the Supreme Court, in order of their seniority, as 
soon as may be after the passage of this Act, and annually 
thereafter, to summon to a conference on the last Monday 
in September, at Washington, District of Columbia, or at 
such other time and place in the United States as the Chief 
Justice, or, in ease of his disability, any of said justices in 
order of their seniority, may designate, the senior circuit 
judge of each judicial cireuit. If any senior cireuit judge 
is unable to attend, the Chief Justice, or in ease of his disabil- 
ity, the justice of the Supreme Court calling said conference, 
may summon any other cireuit or district judge in the judi- 
cial circuit whose senior cireuit judge is unable to attend, 
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that each cireuit may be adequately represented at said con- 
ference. It shall be the duty of every judge thus summoned 
to attend said conference, and to remain throughout its pro- 
ceedings, unless excused by the Chief Justice, and to advise 
as to the needs of his circuit and as to any matters in respect 
of which the administration of justice in the courts of the 
United States may be improved. 

The senior district judge of each United States district 
court, on or before the first day of August in each year, shall 
prepare and submit to the senior circuit judge of the judicial 
cireuit in which said district is situated, a report setting forth 
the condition of business in said district court, including the 
number and character of cases on the docket, the business in 
arrears, and cases disposed of, and such other facts pertinent 
to the business dispatched and pending as said district judge 
may deem proper, together with recommendations as to the 
need of additional judicial assistance for the disposal of busi- 
ness for the year ensuing. Said reports shall be laid before the 
conference herein provided, by said senior cireuit judge, or, in 
his absence, by the judge representing the cireuit at the con- 
ference, together with such recommendations as he may deem 
proper. 

The Chief Justice, or, in his absence, the senior associate 
justice, shall be the presiding officer of the conference. Said 
conference shall make a comprehensive survey of the condi- 
tion of business in the courts of the United States and pre- 
pare plans for assignment and transfer of judges to or from 
circuits or districts where the state of the docket or condi- 
tion of business indicates the need therefor, and shall submit 
such suggestions to the various courts as may seem in the 
interest of uniformity and expedition of business. 

The Attorney General shall, upon request of the Chiet 
Justice, report to said conference on matters relating to the 
business of the several courts of the United States, with par- 
ticular reference to causes or proceedings in which the United 
States may be a party. 

The Chief Justice and each justice or judge summoned 
and attending said conference shall be allowed his actual 
expenses of travel and his necessary expenses for subsistence, 
not to exceed $10 per day, which payments shall be made 
by the marshal of the Supreme Court of the United States 
upon the written certificate of the judge ineurring such 
expenses, approved by the Chief Justice. 

See. 3. Section 13 of the Judicial Code is hereby amended 
to read as follows: 

**See. 13. Whenever any district judge by reason of any 
disability or necessary absence from his district or the ae- 
cumulation or urgency of business is unable to perform speed- 
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ily the work of his district, the senior circuit judge of that 
cireuit, or, in his absence, the cireuit justice thereof, may, if 
in his judgment the public interest requires, designate and 
assign any district judge of any district court within the 
same judicial cireuit to act as district judge in such district 
and to discharge all the judicial duties of a judge thereof for 
such time as the business of the said district court may re- 
quire. Whenever it is found impracticable to designate and 
assign another district judge within the same judicial cireuit 
as above provided and a certificate of the needs of any such 
district is presented by said senior cireuit judge or said cir- 
cuit justice to the Chief Justice of the United States, he, or 
in his absence the senior associate justice, may, if in his judg- 
ment the public interest so requires, designate and assign a 
district judge of an adjoining judicial cireuit if practicable, 
or if not practicable, then of any judicial cireuit, to perform 
the duties of district judge and hold a district court in any 
such district as above provided: Provided, however, That 
before any such designation or assignment is made the senior 
circuit judge of the cireuit from which the designated or 
assigned judge is to be taken shall consent thereto. All des- 
ignations and assignments made hereunder shall be filed in 
the office of the clerk and entered on the minutes of both the 
court from and to which a judge is designated and assigned.’’ 

See. 4. Section 15 of the Judicial Code is hereby amended 
to read as follows: 

**See. 15. Each district judge designated and assigned 
under the provisions of Section 13 may hold separately and at 
the same time a district court in the district or territory to 
which such judge is designated and assigned and discharge 
all the judicial duties of the district or territorial judge 
therein.’’ 

See. 5. Section 18 of the Judicial Code is hereby amended 
to read as follows: 

**See. 18. The Chief Justice of the United States, or the 
circuit justice of any judicial court, or the senior cireuit judge 
thereof, may, if the publie interest requires, designate and 
assign any cireuit judge of a judicial circuit to hold a district 
court within such cireuit. The judges of the United States 
Court of Customs Appeals, or any of them, whenever the 
business of that court will permit, may, if in the judgment 
of the Chief Justice of the United States the public interest 
requires, be designated and assigned by him for service from 
time to time, and until he shall otherwise direct, in the 
Supreme Court of the District of Columbia or the Court of 
Appeals of the District of Columbia, when requested by the 
Chief Justice of either of said courts.”’ 

‘*During the period of service of any judge designated and 











assigned under this Act he shall have all the powers, and 
rights, and perform all the duties, of a judge of the district, 
or a justice of the court, to which he has been assigned (ex- 
cepting the power of appointment to a statutory position or of 
permanent designation of newspaper or depository of funds) : 
Provided, however, That in case a trial has been entered 
upon before such period of service has expired and has not 
been concluded, the period of services shall be deemed to be 
extended until the trial has been concluded. 

‘*Any designated and assigned judge who has held court 
in another district than his own shall have power, notwith- 
standing his absence from such district and the expiration of 
the time limit in his designation, to decide all matters which 
have been submitted to him within such district, to decide 
motions for new trials, settle bills of exceptions, certify or 
authenticate narratives of testimony, or perform any other act 
required by law or the rules to be performed in order to pre- 
pare any case so tried by him for review in an appellate 
court; and his action thereon in writing filed with the clerk of 
the court where the trial or hearing was had shall be as 
valid as if such action had been taken by him within that 
district and within the period of his designation.”’ 

See. 6. Section 118 of the Judicial Code, as amended, is 
hereby further amended to read as follows: 

**See. 118. There shall be in the second, seventh, and 
eighth circuits, respectively, four circuit judges; and in each 
of the other circuits, three circuit judges, to be appointed by 
the President, by and with the advice and consent of the 
Senate. All cireuit judges shall receive a salary of $8,500.00 
a vear each, payable monthly. Each cireuit judge shall reside 
within his cireuit, and when appointed shall be a resident of 
the cireuit for which he is appointed. The circuit judges in 
ach cireuit shall be judges of the cireuit court of appeals in 
that cireuit, and it shall be the duty of each cireuit judge in 
each circuit to sit as one of the judges of the circuit court 
of appeals in that cireuit from time to time according to law: 
Provided, That nothing in this section shall be construed to 
prevent any cireuit judge holding district court, or otherwise, 
as provided by other sections of the Judicial Code.”’ 

See. 7. All laws or parts thereof inconsistent or in con- 
flict with the provisions of this Act are hereby repealed. 
Approved, September 14, 1922. 
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LEGAL SUGGESTIONS OF RECENT REFERENDUM 
RESULTS. 

THE OFFICIAL RETURNS ON THE REFERENDUM QUESTIONS. 

The votes as tabulated by the Executive Council were as 


follows: 


QuEstion No. 1. Roti CALL AMENDMENT TO THE 
CONSTITUTION. 


YES. No. 
‘‘County of Barnstable . . . 2,456 votes. 1,158 votes. 

- Berkshire . ... 9,241 ‘ 8,806 ‘ 
Bristol . . . . 21,444 ‘** 22643 * 

” a ae 493 ** 131 ‘* 

Essex . . . . 989,630 ‘* 30,412 ‘“* 
Brankim . . =. 3,834 ‘* 1,885 ‘* 

a Hampden . .. . 18,556 ‘‘ 18,735 

Pe Hampshire. . . .5,733 ‘ 4317 ‘ 

- Middlesex . . . 885,705 ‘* 46,940 ‘ 

ns Nantucket . .. . 242 ‘ ja ** 

; Norfolk. .. . . 26,589 ‘* 12,774 ‘ 
Plymouth . . . 138,759 ‘ 7,906 ‘* 
Suffolk . . . . 66,774 ‘‘ 60,292 ‘‘ 

- Worcester . . . 39,093 ‘* 36,040 ‘ 
Totals . . .  . 333,549 votes. 252,111 votes. 


And the said amendment to Constitution appears to be 
ratified.”’ 

‘‘The number of persons who voted at the State Election, 
as returned under the provisions of Chapter 54, Section 132 
of the General Laws, was 910,938.”’ 

There were 325,278 blanks on this question. 











QuESTION No. 2. ‘*Svue’’ BILL, 
































YEs. No. 
‘County of Barnstable .  .. 2,347 votes. 1,206 votes. 
Berkshire... 8,407 ‘* 9,731 ‘ 
Bristol . . . . 19,449 25,871 ‘‘ 
Dues . . sl 484 159 
Essex . . . . 34,986 38,293 
Franklin oe oe 3,682 2,234 
Hampden . .. . 16,968 20,994 
Hampshire. ... 5,015 hias |“ 
= Middlesex . . . 78,062 58,151 "_ 
vs Nantucket . . . 224 ‘* 81 
"= Norfolk. . . . 25,278 ‘* 15146 ‘ 
Plymouth . . . 12,020 10,346 
Suffolk . . . . 56,400 74,007 
Worcester . . . 36,438 40,231 ‘‘ 
ne 300,260 votes. 301,205 votes. 
And the said act appears not to be approved.’’ 3 
There were 309,473 blanks on this question. i 
——— 
QUESTION No. 3. STaTE CENSORSHIP OF Morion PicTUREs. 
YEs No. 
‘*County of Barnstable .  . 1,550 votes. 3,356 votes. 
Berkshire . ... 7,380 ‘* 15,272 ‘ 
Bristol... . . 23061 ‘* 45,624 
ee =— iil 509 
Essex . f : . 29,934 * 69,168 ‘ 
Franklin . ... 2,596 5,479 
Hampden... 10,775 39,917 
Hampshire... 3,042 ‘ 9,391 
Middlesex . . . 53,513 ‘* 120,164 ‘ 
Nantucket . . . 190 ‘ 233 «(** a 
Norfolk. . . . 14,721 ‘ 37,123 *“ 
Plymouth . ... 7,851 ‘ 23,755 ‘* 
Suffolk . . . . 42,023 ‘* 116610 ‘ 
oi Woreester . . . 23,747 10,572 ‘* 
nk ww 4 208,252 votes. 553,173 votes. 
And the said act appears not to be approved.’’ 
There were 149,513 blanks on this question. 









































} Question No. 4 ‘‘Stare VousTeap’’ Act. 
YEs. No. 
‘‘County of Barnstable . . 2,685 votes. 2,455 votes. 
Berkshire . . . 10,860 ‘‘ 12,812 
Bristol . . . . 22,323 ‘‘ 34,938 
re 556 S* 367 
——— . 42,041 ‘* 51,697 
Franklin . ... 4,600 ‘* 3,609 ‘ 
Hampden . . . 18,021 ‘* 28,780 ‘ 
Hampshire. ... 6,469 ‘ Siu ** 
"7 Middlesex . . . 82,646 ‘* 87,282 “ 
Nantucket . .. . 252 ‘* 209 
Norfolk. . . . 24,785 ‘* 26,687 
Plymouth . . . 14,464 “* 16,943 “ 
Suffolk . . . . 54,279 ‘* 101,654 ‘“ 
sip Woreester . . . 989,879 ‘ 53,636 
Totals . . .  . 823,964 votes. 427,840 votes. 
And the said act appears not to be approved.’’ 
| There were 159,134 blanks on this question. 
——— 
Question No. 5. SHALL A District ATTORNEY BE A 
MEMBER OF THE Bar. 
YEs. No. 
‘‘County of Barnstable .  .. 2,917 votes. 1,107 votes. 
Berkshire . ... ligsas ‘“‘ SSiz ** 
Bristol . . . . 25,505 ‘‘ 24,686 
ee sw we 622 ‘‘ is6 “* 
Essex . . . . 47,762 ‘‘ 33,502 
Franklin . .. . 4,762 ‘‘ 2,011 
Hampden . . . 24345 ‘* 17,192 
Hampshire. .. . 7,283 ‘* 3,962 ‘ 
a sa Middlesex . . . 101,678 ‘‘ 53,707 
a - Nantucket . ... 268 ‘‘ 97 “ 
. Norfolk. . . . 32,031 ‘* 14,190 ‘ 
Plymouth . . . 16,362 “ 9,258 ‘ 
| _ Suffolk . . . . 74,447 ‘* 78,596 ‘ 
i Worcester . . . 47,303 ‘6 34,635 ‘ 
Totals . . .  . 396,623 votes. 282,011 votes. 





And the said act appears to be duly approved.”’ 
There were 232,304 blanks on this question. 
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SHouLD THERE Not BE A DECLARATORY ACT THAT THE 
ATTORNEY-GENERAL SHALL BE A MEMBER OF THE Bar. 

By a vote of 396,623 in favor to 282,011 against, out of a 
total vote cast at the election of 910,938, the voters of 
Massachusetts recorded their approval of the act of the Legis- 
lature requiring district attorneys to be members of the Bar. 
During the campaign on this issue, one of the arguments 
used against the act was that there was discrimination between 
the office of attorney-general and of district attorney, as 
there was no similar statute as to the office of attorney-gen- 
eral. I am one who believes that the nature of either office 
in Massachusetts to-day is such that the act recently approved 
is declaratory, because the reasonable interpretation of the 
statutes creating and continuing the office of district attorney 
is that he shall be a member of the Bar. In the same way, I 
believe the argument to be even stronger that the attorney- 
general must be a member of the bar. The justices of the 
Supreme Judicial Court called attention to some of the 
authorities in support of this view in other states in the ad- 
visory opinion which was reprinted in the May number of 
this magazine. In that opinion they pointed out that, 

**Such a qualification if preseribed by law would stand on 
the same footing as other provisions of the law regulating 
elections . . . Officers charged with the preparation of ballots 
and the conduct and the declaration of results of elections 
would be obliged to conform to it.’’ 

Now that the voters have emphatically approved the declar- 
atory act relative to the office of district attorney, why should 
not the Legislature follow it up with a similar declaratory 
act as to the office of attorney-general? If it is objected that 
such an act is unnecessary, the answer is that the officials at 
the State House, in the absence of such an act, would not 
feel warranted in refusing to place upon the ballot the name 
of a candidate for the office who is not a member of the Bar. 
Accordingly, in the primaries, a candidate for the office of 
attorney-general, who was not a member of the bar, appeared 
upon the primary ballot and received about 59,000 votes 
throughout the state. Now, this article is not concerned in 
any way with that candidate as an individual or with any- 
body’s preferences for, or prejudices against him. This is 
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a purely impersonal professional discussion. If it is the law 
today, as I believe it to be, that the attorney-general must 
be a member of the Bar, then a declaratory act can do no 
harm and will do a great deal of good by serving as a specific 
direction to the officials who prepare the ballots, to refuse to 
place the name of any candidate who is not a member of the 
Bar upon the ballot for that office. If membership in the Bar 
is legally required today, then it seems to be a fraud upon the 
voters to allow the name of any candidate to go upon the 
ballot or upon nomination papers for that office who is not 
qualified to serve if chosen. It does not seem reasonable that 
the Commonwealth should be put to the expense of conduct- 
ing misleading and possibly futile primaries or elections in 
this way with the possibility of a special election to fill a 
vacaney and the incidental burden on the citizens of voting 
at another unnecessary election, in case an unqualified person 
should be chosen. 

It is natural and reasonable that the administrative officers 
who prepare the ballots should desire some express direction 
to warrant them in refusing to place a name upon a ballot 
or upon nomination papers. If some political interest hap- 
pens to be concerned in the agitation of doubts as to the 
existence of the requirement in the absence of statute, the 
situation is likely to become more serious. I submit that the 
great office of attorney-general should not be subjected to 
any such unnecessary political-legal controversy, and that this 
is the appropriate time to pass a declaratory act avoiding 
such controversies in the future after the emphatic evidence 
on the referendum vote that voters of Massachusetts believe in 
the principle that the men who are to be authorized and paid 
as the heads of the important law departments of the Com- 
monwealth to do the public law business should be qualified 
members of the bar. 


F. W. GRINNELL. 


Note. 
Massachusetts has not had an attorney-general since the 
Constitution was adopted in 1780, who was not a lawyer. 
The list as given in the legislative manual is as follows: 
































Robert Treat Paine, 1780-90 | George Marston, 1879-83 


James Sullivan, 1790-1807 | Edgar J. Sherman,t 1883-87 
Barnabas Bidwell, 1807-10 | Andrew J. Waterman, 1887-91 
Perez Morton, 1810-32 | Albert E. Pillsbury, 1891-94 
James T. Austin, 1832-43 | Hosea M. Knowlton, 1894-1902 
John Henry Clifford, *1849-53 | Herbert Parker, 1902-06 
Rufus Choate, 1853-54 | Dana Malone, 1906-11 
John Henry Clifford 1854-58 | James M. Swift, 1911-14 
Stephen Henry Phillips, 1858-61 | Thomas J. Boynton, 1914-15 
Dwight Foster, 1861-64 | Henry C. Attwill,§ 1915-19 
Chester I. Reed,+ 1864-67 | Henry A. Wyman, 1919-20 
Charles Allen, 1867-72 | J. Weston Allen, 1920-22 
Charles R. Train, 1872-79 | Jay R. Benton elected 1922. 


* The office of Attorney-General was abolished in 1843 and re-established in 
1849, 

t+ Resigned during the session of the Legislature of 1867. The vacancy was 
filled by the election of Charles Allen. 

¢ Resigned Oct. 1, 1887. The vacancy was filled by the appointment of Andrew 
J. Waterman. 

§ Vacated the office Aug. 13, 1919, by qualifying as a member of the Public 
Service Commission. The vacancy was filled by the appointment of Henry A. 
Wyman. 


MASSACHUSETTS AND PROHIBITION ENFORCEMENT. 


Now that the bill for the state enforcement of the Volstead 
Act has been defeated on the referendum and some of the cam- 
paign excitement has calmed down, perhaps we ean try to get 
this question and its relation to the state government in bet- 
ter perspective. Among the diseussions in the papers prior 
to the election there appeared in the ‘‘Springfield Union’’ a 
communication, the following extract from which may be 
worth considering. 


‘*CONGESTION FORESEEN. 
ENFORCEMENT CODE ACCEPTANCE WOULD OVERBURDEN COURTS. 
To the Editor of The Union: 
Sir: There is an aspect of Referendum No. 4 which 
has not been as fully presented as it deserves to be. 
Shortly after the city ordinance against spitting on 
the sidewalk was adopted in Boston, the police proceeded 
to enforce it zealously, with the result that the criminal 
sessions of the Boston Municipal Court were so filled up 
with spitting cases that the court was unable to do any 
other business and, in order that all the rest of the legal 
business of the community should not be stopped, it be- 
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came necessary for the court to remind the police that 
some judgment was necessary in the application of such 
an ordinance. Spitting cases thereupon declined. Yet, 
the spitting ordinance has not been without effect for 
the sidewalks have been cleaner, even though the courts 
have not been full of cases. What has this to do with 
the liquor law? Just this: 

The benefits to the community and to the women and 
children resulting from the prohibition law—and_ prob- 
ably no one will deny that there are such benefits even 
though he believes the incidental evils are greater—come 
from the quiet observance of the law by people who either 
exercise deliberate self-restraint or who do not care 
enough about getting a drink either to make their own 
home brew or to go to a bootlegger, just as the Boston 
sidewalks are cleaner because a great many people have 
stopped spitting on them who used to spit freely. 

I submit that this observance of both of these laws is 
not materially aided by increasing the prosecutions and 
dramatie court proceedings for violation. The nature of 
the offense is such that respect for the law will not be 
inereased by more court proceedings. Indeed, it is prob- 
able that the law would be more respected if there were 
fewer court proceedings. 

The Boston spitting experience contains another lesson. 
Our Massachusetts courts, from the Supreme Court down 
to the District. Court, are so congested, both on the civil 
and criminal side, as to create a serious problem in the 
administration of justice because of the inevitable delays. 
It is a well-known fact that one of the reasons for the recent 
seandals in regard to the district attorney’s offices have 
been partly the result of this congestion of business which 
necessarily results in the disposition of many eases with- 
out trial and the multiplication of criminal appeals, not 
for the purpose of obtaining trial, but for the purpose of 
avoiding it and forcing the district attorney to dispose 
of the case because of the impossibility of trial. 

Now, if the act for state enforcement of the Volstead 
law is adopted, the already overburdened courts of Massa- 
chusetts are likely tobe literally swamped to such an 
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extent that they cannot function even as well as they do 
today. If I am right in suggesting that all this dramatic 
court business of liquor eases does not really add to the 
respect for and observance of the law, is it wise to weaken 
the whole judicial machinery of Massachusetts by over-- 
loading it with liquor cases so that it cannot attend prop- 
erly to its other, and more natural, public business? .. . 
A TEMPERANCE CITIZEN. 
Springfield, Nov. 4, 1922.’’ 


This matter was also emphasized by Hon. Nathan Matthews 
in his address at a meeting in Faneuil Hall shortly before 
election as follows, as reported in the newspapers: 


‘A practical objection to the act is that the conges- 
tion caused in the Federal courts by the number of 
liquor cases is now so great as to impede the transaction 
of ordinary business, and that this condition will get 
worse instead of better. 

‘‘Now if the same thing is to take place in the State 
courts the result will be to congest those courts beyond 
the possibility of transacting the business for which they 
are established, and the consequences will be worse than 
in the Federal courts. For, as jail and liquor cases have 
precedence, the bail cases will never be reached. Instead 
of a prohibition of liquor we shall have a prohibition or 
stoppage of justice on the criminal side of the court.’’ 


The recent Judicature Commission in its report on pages 
91-93 called special attention to the congestion in the criminal 
courts. Inquiry of any district attorney or of any judge of 
the Superior Court who has been holding criminal sessions 
recently will show, I think, that even under the present state 
law with the statute requiring liquor eases to be tried next 
after the jail delivery cases, the docket is so congested with 
such liquor eases that it is almost impossible to reach any 
other class of cases except where the defendant is actually 
waiting in jail. The present situation, therefore, raises the 
serious question for the legislature to consider whether the 
present statute giving precedence to liquor eases really serves 
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a useful purpose when the business of the courts is looked at 
as a whole and whether the general interest of the Common- 
wealth in the proper administration of justice does not call 
for a repeal of the statute giving liquor cases precedence? 

There is another aspect to the question of state enforcement 
of the Federal law which also deserves attention. Under the 
Federal interpretation of the fourth amendment to the Fed- 
‘al Constitution, evidence illegally obtained by illegal search 
and seizure cannot be used at a trial. In Massachusetts, 
such evidence can be used, as pointed out in the recent article 
by Dean Wigmore reprinted in the August number of this 
magazine.* This difference between the state and Federal 
courts in this respect would probably invite all kinds of illegal 
searches if we should adopt a state enforcement act. There 
are so many people in the world that the extent to which cer- 
tain conduct ean be prohibited has always been a question of 
degree. As Dean Pound has pointed out there are ‘‘limits to 
effective legal action’’ and all that the law can do about some 
things, like gambling, sexual, and many other offences is to 
make them dangerous. Law has never stopped them. 

Whatever may be any one’s individual views about the ques- 
tion of prohibition and however enthusiastic any one may be 
about having it enforced, common sense requires us all to 
remember that there are some purposes for which the gov- 
ernment and the courts exist other than the hunting and 
prosecuting of ‘‘bootleggers.’’ We cannot have a judge or a 
jury on every street corner and if we wish to avoid, as Mr. 
Matthews has suggested, a ‘‘stoppage of justice on the crim- 
inal side of the court’’ in Massachusetts, we must keep our 
balance and not be swept away by all this extreme and en- 
thusiastie talk about ‘‘nullifying the eighteenth amendment.’’ 
In the minds of many citizens nothing of the kind is involved, 
and there seems to be no reason for throwing epithets at them. 
Now that the voters have rejected the state enforcement act, 
these facts about the courts should be remembered in ease the 
subject is brought up again. 


F. W. G. 





FOOTNOTE.—See also Mass. Law Quart. for Feb., 1922, pp. 189-192. 
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THE VOTE UNDER THE PUBLIC POLICY ACT. 
Under the ‘‘Publie Policy’’ Act of 1913 (now G. L. Chap. 
53, §§ 19-22), the following question was placed on the bal- 
lot in all the legislative districts in Boston: 


‘*Shall the representatives from this distriet be instrue- 
ted to support the passage of an Act at the incoming 
term of the General Court ordering the School Com- 
mittee of the City of Boston to make effective, during the 
current school year, the economie principle of ‘equal pay 
for equal service and no further discrimination because 
of sex’ in the matter of teachers’ salaries in the schools 


of Boston ?’’ 


There was considerable controversy in regard to this mat- 
ter and the members of the Boston School Board issued a 
statement explaining their opposition to the plan. News- 
papers announced in the headlines after the election that the 
proposal was supported by a vote of approximately 70,000 
in favor with approximately 67,000 against in the whole city. 
Presumably, these figures will be used in argument as a rea- 
son why the Boston representatives should work for legisla- 
tion on this subject. 

Now, whether or not we believe in legislating on the sub- 
ject, it is important that we shculd understand our own sys- 
tem of government and its exact relation to votes under this 
act and their exact nature as far as the representatives are 
concerned. The statute was not passed for the purpose of 
giving any dramatie importance to a plurality of votes on a 
particular question in the combined districts. It was passed 
simply to ascertain as far as such a vote can show it, for the 
information of a representative in the Legislature, the senti- 
ment of his constituents in his own district. Section 22 of 
Chapter 53 of the General Laws provides that: 

‘‘No vote under the three preceding sections shall be 
regarded as an instruction under article XIX of the Bill 
of Rights of the Constitution of the Commonwealth, un- 
less the question submitted receives a majority of all 
the votes cast at that election.”’ 


The officially tabulated returns in the report of the Executive 
Council show the following facts (Suffolk Districts 20, 21 
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and 23 are not parts of the City of Boston and so are not in- 
cluded in the table). 


No 
DistTrRI 


Ist 
2nd 
3rd 
4th 
5th 
6th 
Tth 
8th 
9th 
10th 
11th 
12th 
13th 
14th 
15th 
16th 
17th 
18th 
19th 
22nd 
24th 
25th 
26th 


OF 


CT Warp Yes 
1 2,223 
2 1,671 
3 1,983 
4 1,809 
5) 1,839 
6 2,282 
7 3,881 
8 4,011 
9 2,102 
10 2,654 
11 2,746 
12 2,298 
13 2,396 
14 2,663 
15 2,681 
16 3,305 
17 3,053 
18 2,728 
19 and 20 6,657 
22 and 23 6,588 
21 and 24 5,887 
25 3,233 
26 2,245 
70,935 


2,918 
2,640 
3,361 
3,075 
6,462 
8,406 
5,421 
2,409 
2,214 


67,974 





ToTaL Vote 
CAST IN 
District 

FOR GOVERNOR 


5,880 
4,263 
4,762 
4,616 
5,636 
5,180 
7,448 
8,133 
5,094 
6,564 
1,770 
651 
71 
159 
3,930 


wwe 


~ 


99. 
200 


7 
7,618 
7,219 
15,451 
17,644 
13,490 
6,554 
5,401 


RESULT 
No 
No 
No 
No 
No 
No 
Yes 
No 
No 
No 
No 
No 
No 
No 
No 
No 
No 
No 
No 
No 
No 
No 
No 


There was a vote of instruction therefore in only one dis- 
trict in the city—the seventh, which has three representatives. 
As to the effect of such votes upon such representatives, of 
course even in a district in which there was a necessary major- 
ity of votes under the statute, the voting is not binding upon 
the representatives in any legal sense. 


says 


that: 


The statutes merely 


‘*No vote shall be regarded as an instruction under 
article XIX of the Bill of Rights wnless the question 
submitted receives a majority of all the votes cast in that 


election.’’ 
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The statute was carefully worded in this respect, as the Legis- 
lature evidently realized that, under our system, in which 
members of the Legislature not only represent the people in 
their respective districts but all the people of the Common- 
wealth, a voting majority in a particular district cannot 
legally coerce the judgment of a representative in such a 
way as to relieve him from his responsibility to the people of 
the Commonwealth as a whole or to the men, women and chil- 
dren of his own district who, either did not vote, or who 
voted differently. 

The provision in article XIX of the Bill of Rights is that, 
“rhe people have a rignat ~*~ * * to * * * 
structions to their representatives Such instrue- 
tions are naturally and obviously for the information of the 
representatives and they are entitled to have weight with 
them and to be considered and treated with respect, but they 
do not relieve them of their responsibility. 

The Constitution of Massachusetts is not based upon the 
principle of ‘‘ passing the buck’’. It is based on the principle 
of responsible judgment of free representatives of free men. 
Neither the I. & R. amendment nor the ‘‘ public policy act’’ 
has affected this principle. 

The representative principle of a free, responsible govern- 
ment which is recognized by that constitution was described 
by Edmund Burke in 1774 in his speech to the electors of 
Bristol as follows: 


give in- 
* * *°? 


* * * owes you, not his in- 


‘*A representative 
dustry only, but his judgment; and he betrays, instead 
of serving you if he sacrifices it to your opinion. If 
government were a matter of will upon any side, yours 
without question, ought to be superior. But government 
and legislation are matters of reason and judgment, and 
not of inclination * * * authoritative instructions, 
mandates issued, which the member is bound blindly and 
implicitly to obey, to vote and to argue for, though con- 
trary to the clear convictions of his judgment and con- 
science—these are things utterly unknown to the laws of 
this land, and which arise from a fundamental mistake 
of the whole order and tenure of our constitution.’’ 


Those words will be remembered as long as the ideal of 
courageous individual publie service persists. When that 
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ideal passes the history of Massachusetts will be forgotten 
and nobody will care. 
F. W. G. 


Nore ON THE ForRM OF THE QUESTION ON THE BALLOT. 

There is another point suggested by the form of the question 
on the ballot quoted above which perhaps also deserves dis- 
cussion. The statute (G. L. Ch. 53 §19) provides that the 
application to place ‘‘any question of instructions’’ on the 
ballot shall state ‘‘the substance thereof’’ and after being 
signed by a certain number of voters shall be presented to 
‘‘the state seecretary’’ and if he determines that ‘‘such ques- 
tion is one of public policy’’ he ‘‘shall draft it in such 
simple, unequivocal and adequate form as he shall decree 
best suited for presentation upon the ballot.’’ 

This work, of forming or approving the form of questions by 
publie officials both under this act and under the I. & R., in 
which the duty is placed on the Attorney-General is a diffi- 
cult and responsible one and this discussion of it is not in- 
tended as a criticism but as a suggestion for future consid- 
eration. The question on the ballot contained the argumenta- 
tive descriptive words, ‘‘the economic principle,’’ which 
seems to have no place in such a question on the ballot. It 
may be open to serious question whether a practically accu- 
rate use of words justifies the use of these words, or whether 
they add anything ‘‘simple, unequivocal and adequate’’ to the 
form of the question or whether they give it mere dramatic 
color. which has no place on the ballot. In this connection 
the following experience of the late Lord Justice Fry as 
President of the Commission on Irish Land Acts of 1897 may 
well be remembered by all officials having to do with the form 
of questions and, indeed, by the legal profession generally. 

‘*Realizing the acuteness of feeling on both sides * * * 
the President made two rulings for the court: one to the 
effect that all questions were to be addressed direct to him- 
self; the other that all needless adjectives and adverbs were to 
be banned. Thus such question as ‘Did not the (grasping) 
landlords, (wantonly) eject the (poor) tenants’? was stripped 
of its dangerous question begging elements.’’ The remarkable 
and unexpected manner in which the President succeeded 
in conducting that investigation to obtain ‘‘the maximum of 
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light with the minimum of heat’’ is well described in the 
recent ‘‘Memoir of Sir Edward Fry”’’ (pp. 111-113). 

Should not our publie officials establish the practice that 
questions to go upon the ballot should omit ‘‘all needless adjee- 
tives and adverbs’’ and other words which contain more 
heat or eolor than light? 

F. W. G. 


TO WHAT EXTENT DO THE EQUITY RULES GOVERN 
THE ‘““SUMMARY”’ JURISDICTION IN CONTEMPT 
PROCEEDINGS? 

It is reported to have been ruled recently in the Superior 
Court that on a contempt petition for violation of an injune- 
tion if the matter is referred to a master to find the acts, 
Equity rule XXXI applies and that the rule is not broad 
enough to warrant the judge in shortening the periods of five 
days for objections and fifteen days for exceptions to the mas- 
ter’s report provided by that rule. This ruling is of general 
importance and comes as a surprise to some members of the 
bar. It raises an interesting question as to its soundness and 
whether the ruling should not be reconsidered or an addi- 
tional declaratory rule provided. 

Presumably the reason for the ruling is the general char- 
acter of the opening words of Rule XXX which are, ‘* When 
any matter is referred to a master,’’ ete. This language and 
the rules of procedure which follow it naturally govern, even 
in contempt proceedings, unless a special order is made by 
the court, but to construe the rule as so rigid as to prevent a 
judge from giving, by special order, reasonable directions 
which may be needed in the effective administration of the 
‘‘summary’’ jurisdiction to enforee its own orders, seems a 
very different matter. Does it not seem to attribute to the 
Supreme Judicial Court an intention inconsistent with the 
nature of its functions and those of the Superior Court? The 
Equity rules were adopted by the Supreme Judicial Court to 
govern its own procedure in equity. When the Superior 
Court was given concurrent jurisdiction in equity in 1883 it 
was provided that its practice should be governed by the 
rules of the Supreme Judicial Court. This provision now 
e. 214, § 6. 


appears as G. L., Now it is a commonplace that 

















jurisdiction in contempt is from its nature a ‘‘summary”’ 
jurisdiction and, as Chief Justice Knowlton said in Hurley 
v. Com., 188 Mass. at p. 446, it is ‘‘swi generis’’. It is ‘‘in- 
herent’’ in the courts because ‘‘it is essential to the execution 
of their orders and the maintenance of their authority and 
is part of the law of the land within the meaning of Magna 
Charta and of the twelfth article of our Declaration of 
Rights,’’ (see Gray C. J., in Cartwright’s ease, 114 Mass. 230, 
at 238). In a good many books and opinions, including some 
of our own, the proceeding is sometimes deseribed by varying 


adjectives, and contempts are sometimes classified as ‘‘civil’’, 


‘ 


‘‘eriminal’’, ‘‘quasi-criminal’’, ‘‘penal’’, ‘‘special’’, ‘‘extra- 
ordinary’’, ete., but, as suggested in U. S. v. Anonymous, 21 
Fed. 761 at p. 767, the use of these adjectives may have con- 
fused, rather than clarified, the subject. Perhaps the simplest 
and clearest explanation of the practice of a court of equity 
in contempt cases and its history is to be found in that case. 
Judge E. S. Hammond, of the Western District of Tennessee, 
after a careful examination of the subject said, ‘‘strictly, a 
court of equity, in a proceeding’’ for contempt because of acts 
‘‘ealeulated to obstruct the efficient and orderly administra- 
tion of justice . . . on its own, motion, or that of the parties, 
proceeds to investigate ex parte the alleged contempt, and 
being satisfied thereof directs that the guilty person stand 
committed, unless he shall on a day assigned show cause to 
the contrary. This order nisi being served, if no answer be 
made the rule is made absolute, and the accused is then 
arrested and imprisoned according to its terms. If the ac- 
cused appears he is heard in any way that suits the conven- 
ience of the court, by an examination ore tenus, upon affida- 
vits, or by propounding interrogatories. If he deny the con- 
tempt, the court, either for itself or by reference to a master, 
ascertains the facts upon the proof, either party examining 
witnesses by affidavit or otherwise. 
‘‘But this method of procedure has, in modern practice, 
fallen somewhat into desuetude, and has been superseded 
by substituting for an order of commitment nisi, a rule to 
show cause why the party should not be committed. This 
rule to show cause . . . was very conveniently converted 
into a procedure for determining the whole matter on its 
merits, and the court having the party before it, proceeded, 
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without technical practice, to try the entire question on this 
preliminary inquiry.’’ 

Judge Hammond’s description of the practice was referred 
to as accurate by Judge Hough, in re Fellerman 149 Fed. 244 
at 247 and by the Cireuit Court of Appeals for the Eighth 
Cireuit (Sanborn, Hook & Smith, J. J.) in Merchants etc. Co. 
v. B’d of Trade etc., 201 Fed. 20 at 28. In the Fellerman 
ease Judge Hough also said, 

‘*Contempt of court involves two ideas—disregard of the 
power of the court and disregard of its authority . . . such 
conduct is an offense against the court as an organ of public 
justice, and may be rightfully punished on summary convic- 
tion, whether the act complained of be punishable as a crime 
on indictment or not. The offense may be double; so is the 
remedy and the punishment.’’ 

How does all this affect the interpretation of the rule about 
references to masters? If the pressure of other business in 
the motion or other sessions is such that the court cannot hear 
the evidence in contempt proceedings and a reference to a 
master is necessary, yet, is not the ‘‘summary’”’ character of 
the contempt jurisdiction its really distinctive feature and 
does it not stand in the background of all general rules? Must 
not such rules be interpreted as consistent with the nature of 
the inherent jurisdiction of courts? Is there any ground for 
attributing any other intention to the Supreme Judicial Court 
in framing Equity Rules XXX and XXXI? 

F. W. G. 


MORE ABOUT BAR EXAMINATIONS IN 
MASSACHUSETTS. 

In the special July number of this magazine, the complete 
report of the proceedings of the Conference of Bar Associa- 
tion Delegates at Washington last February on Legal Educa- 
tion was reprinted with an introductory discussion on the 
subject of bar examinations in Massachusetts. In that dis- 
cussion, I made several suggestions for gradually improving 
the requirements for admission to the Bar in this State. In 
order to avoid misunderstanding, I there explained and again 
repeat, that I am not a supporter of a requirement by statute 
or rule in Massachusetts of ‘‘two years of study in a college’’ 
for all applicants for admission to the Bar. I believe that 
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the advice of the Washington conference to men intending to 
study law that they should attend a law school which requires 
at least this amount of preliminary preparation is sound, but 
that is very different from establishing such a requirement in 
the state for admission to the Bar. I suggested that more 
progress might be made by a more accurate analysis of sub- 
jects which are naturally an essential part of a reasonable 
professional training and by adding such subjects to the law 
examination, than by carrying on a distracting controversy as 
to requirements of a certain number of years of ‘‘general 
edueation’’ in some kind of educational institution. The 
nature and character of the law examination is a matter with- 
in the jurisdiction of the Supreme Judicial Court with the 
assistance of the Board of Bar Examiners, and the Legisla- 
ture has not attempted to limit this jurisdiction by any 
statute. It was also pointed out that any reasonable interpre- 
tation of the existing statutes will involve a certain amount of 
overlapping between the field of the law examinations and 
the field of ‘‘general education,’’ and that, ‘‘The use of the 
English language in general and in the draftsmanship of 
legal documents, as well as the subject of constitutional and 
legal history seem to fall clearly within the reasonable and 
necessary ‘aequirements and qualifications’ for membership 
in the Bar as distinguished from ‘general education.’ ’’ 

Attention was called to the fact that some members of the 
Bar believe that no one should be recommended for admis- 
sion whom the Board of Bar Examiners has not seen and 
talked with, as no paper examination or written certificate of 
character can take the place of the ‘‘real evidence’’ of the 
man or woman who is asking for admission. The practical 
difficulties of such oral examination were suggested and, after 
discussing the attitude of the National Association of Evening 
Law Schools toward the whole subject of qualifications for 
admission, the following tentative draft of an amendment to 
the present rule and of an explanatory note were submitted 
as ‘‘the next step’’ for Massachusetts. 


TENTATIVE DRAFT OF A SUGGESTED AMENDMENT TO RULE IV. 


As To ‘‘SusBsEcts For LAw EXAMINATION.”’ 
The law examination shall inelude also the general subject 
of constitutional and legal history, draftsmanship of legal 
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papers and brief-making. The general ability to express ideas 
clearly in the English language shall also be tested by the 
examiners on the answers to the examinations in the various 
subjects or otherwise. 


TENTATIVE DRAFT OF EXPLANATORY NOTE. 
In connection with the subject of constitutional and legal 
history, the reading of the following books is recommended : 


(Insert list of Books) 


As to testing the ability to express ideas in the English 
language, this general test to be applied in all subjects is 
required because the power of clear expression in the English 
language is an essential part of the law examination for those 
who wish to be admitted to exercise the privilege of making 
arguments to the court, of drawing pleadings, briefs, con- 
tracts, and other legal documents which affect the rights and 
interests of clients. The applicant must expect to be called 
upon to demonstrate his power of expression by drawing a 
bill in equity, a declaration, a contract, a statute, or other 
documents and his power of arranging an argument in an 
outline brief. 

A tentative list of books relating to constitutional and legal 
history representing various points of view was suggested. 
To this list, I should like to add Charles J. Hilkey’s ‘‘ Legal 
Development in Colonial Massachusetts, 1630-1686,’’ in the 
‘**Studies in History, Economies, and Public Law’’ of Colum- 
bia University. 

It was further pointed out that, ‘‘The ability to read such 
books and get a reasonable working knowledge out of them 
does not require special attendance at any school. It merely 
requires the willingness and ambition needed to take the 
trouble to read in order to be able to think intelligently from 
different angles and with some judgment about our laws and 
the reasons for their existence.”’ 

Since writing those suggestions, my attention has been 
attracted to a recent article by Dean Wigmore* which sug- 
gests the need of more training in the use of ‘‘law sources.’’ 

Now, what possibilities does this open up in regard to the 


*“The Job Analysis Method of Teaching the Use of Law Sources.’’—Ill. Law 


Rev., March, 1922. 
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Massachusetts Bar examinations? Just this—how many men 
who are en.ering the Massachusetts Bar to-day are reasonably 
familiar with the use of the different kinds of books 
which are tools of their profession—how to find them, and 
how to use them, even within the limits of the jurisdiction 
of Massachusetts and of the jurisdiction of the Federal courts? 
In the report of the recent Judicature Commission, it is sug- 
gested (pages 71-72) that the court often does not receive 
the assistance that it is supposed to receive in connection 
with the decision of questions of law because, 


‘‘Lawyers on one side or the other, or both sides, some 
times either overlook or fail to grasp the real questions 
involved. In such a ease the court has to do practically 
all the work of studying the case from the beginning, 
because of the lack of aid received from counsel.”’ 


Yet, counsel if they happen to win a case, are apt to explain 
to their client that the victory was due to their efforts. 

With the constantly expanding volume of reported decisions 
and other ‘‘sourees’’ of law, it becomes, and will become more 
and more, necessary for the lawyer who expects to advise his 
client and to assist the court to be more familiar with the 
nature and use of these varied sources. They are much more 
varied than they used to be. An anonymous writer, probably 
Luther Cushing, writing in 1824 in the ‘‘North American 
Review,’ (Vol. XVIII, p. 376), in reference to this matter 


Says: 


‘‘An English judge in the reign of Charles II, told 
the bar that the reports were at that time grown too 
voluminous; ‘for when he was a student, he could carry 
a complete library of books in a wheelbarrow; but that 
they were so wonderfully increased in a few years, that 
they could not then be drawn in a wagon.’ ”’ 


After referring to the increase in the English and Ameri- 
can reports, the writer then asks, ‘‘ Whither is this rapid in- 
crease of reports to lead us and what are to be the end and 
consequences of it?’’ 

Judge Story, in an address to the Bar in 1821, said: 
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“*It is impossible to look without some discouragement 
upon the ponderous volumes which the next half century 
will add to the shelves of our jurists. The habits of 
generalization which will be acquired and perfected by 
the liberal studies which I have ventured to recommend 
will do something to avert the fearful calamity which 
threatens us of being buried alive not in the catacombs, 
but in the labyrinths of the law.’’ (See AMERICAN JURIST, 
Vol. I, No. 1.) 


— — 


— 


The habits of generalization to which Judge Story referred T 
have done a great deal more than he believed possible in 1821 

and he himself as an individual thinker was a leader in 

developing those habits by his text books. All attempts to 

eodify our law hitherto have failed and fortunately the 

early epidemic on the subject subsided in Massachusetts about 

1840.* The present scope of the sources is briefly indicated by 

the following references and classification of material in Dean 

Wigmore’s article. 


‘*GENERAL WORKS OF REFERENCE TO BE USED FoR INFORMATION : , = 
1. ‘Brief-Making and the Use of Law Books,’ Cooley. 

‘The Reporters,’ Wallace. 

‘Handbook of English Law Reports,’ Fox. 

‘Select Essays in Anglo-American History,’ Vol. 2, 
Essays by Holdsworth, Veeder. 

Publishers’ Catalogues (Callaghan, Flood, Jones, 

ete.). 

Chicago Law Institute Catalogue. 


bo 
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Miscellaneous Books on Legal Bibliography. 


CLASSIFICATION OF MATERIALS: 


- 
-— 


Judicial Decisions: Private Reports for Single Jur- 
isdictions. 

B. Judicial Decisions: Official Reports. 

Judicial Decisions: Nation-wide Reporter Systems. 

D. Judicial Decisions: Digests and Other Finding Ap- 

paratus. 
E. State Legislation. 
F. Federal Legislation. 


_ 





*See “Some Forgotten Massachusetts History About Codification” Mass. Law 
Qvart., Aug., 1916. 








G. Treatises. 


H. Encyclopedias. 

I. Government Bureaus and Commissions. 
J. Periodieals. 

K. Location of Books in Library.’’ 





Now, how many applicants for admission to the Bar are 
sufficiently familiar with books bearing on Massachusetts law 
outside of the official reports, the digest, and the statute book, 
to know where to look, or to make them think of looking, for 
information when they do not readily find a specific answer 
to a question in the digest or in the express words of a 
statute? How many of them know where to find, or of the 
existence of, the commissioners’ reports and notes to the vari- 
ous revisions of the statutes, beginning with the Revised Sta- 
tutes of 1835? How many of them know of the existence or 
the nature of the contents of the reports of various commis- 
sions listed in the back of the Appendix to the Report of the 
recent Judicature Commission? How many of theme know, 
for instanee, of the ‘‘Commission on the Simplification of 
Criminal Pleading’’ of 1899 all the spare copies of which, 
other than one or two in some library, which keeps the legis- 
lative documents, unfortunately appear to have been destroyed 
at some periodical housecleaning at the State House? How 
many of them know of the report of the Joint Legislative 
Committee of 1859 which recommended the creation of the 
present Superior Court? How many of them are familiar 
with the use of the index to legal periodicals? To how many 
of them would it oceur to consult that index to find out 
whether a particular subject has been discussed recently, or 
in the past, by men like James B. Thayer or John H. Wig- 
more, for instance, in articles in legal periodicals not found 
in general textbooks. 

Without developing the subject further, should not the 
subject of, ‘‘The Nature, the location, and the use of Massa- 
chusetts Law Sourees’’ or some other better descriptive title 
be added to the list of subjects for the law examination of 
applicants for admission to the bar? In other words, every 
lawyer, as soon as he is admitted, is supposed to know how 
to use a law library. If the Massachusetts Bar is to continue 
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to develop those ‘‘habits of generalization’’ which have saved 
the profession and the law of the state from the catastrophe 
feared by Judge Story and others a century ago, is it not 
reasonable to require every applicant for admission in the 
future to demonstrate reasonable familiarity with ‘‘The Use 
of a Law Library,’’ which perhaps would be the best descrip- 
tive title for the subject? 
yr. W. Ga. 
Note. 

Turning to the field of constitutional law, how many stu- 
dents know of the Manual of the Constitutional Convention 
of 1917 or where to find the latest historical account of the 
Massachusetts Constitution ? 

How many know of the two volumes of bulletins prepared 
for that convention by the Committee to Compile Informa- 
tion? 

How many know the relation of John Adams to the Dee- 
laratioh of Independence and the Massachusetts Constitution 
of 1780 or ever heard of his paper called, ‘‘Thoughts on 
Government’’ of 1776? 

How many know what ‘‘The Essex Result’’ is, who wrote 
it, what is in it, why it was written, or where to find it? 

How many know that for five cents apiece they can obtain 
copies of the following documents relating to our legal and 
constitutional history with brief explanatory notes: 

Magna Charta. 

The Petition of Right of 1628. 

The Bill of Rights of 1689. 

The Charter of Massachusetts Bay of 1629. 

The Massachusetts Body of Liberties of 1641. 

The New England Confederation of 1643. 

The Articles of Confederation. 

The Constitution of the United States. 

The Rejected Massachusetts Constitution of 1778 with a 
list of Proposed and Rejected Amendments 
between 1820-1917. 


and many other historical leaflets issued by the Old South 
Association at the Old South Meeting House in Boston? 
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THE PROPOSAL FOR DECLARATORY JUDGMENTS 
IN MASSACHUSETTS. 

In the discussion at the annual meeting printed in this 
number, the act proposed by the Judicature Commission to 
establish procedure for declaratory judgments came up for 
consideration on the recommendation of the Committee on 
Legislation. This act was carefully drawn by the commis- 
sion, of which Judge Sheldon was chairman, in the light of 
the discussions prior to 1921 including the judgment of the 
Michigan Court, the acts of various other states, the earlier 
articles of Professor Borchard and others, and in the light of 
the judgment of the commissioners themselves as to the best 
form of introducing this procedure in Massachusetts where 
the Bar was not familiar with it. Since the report of the 
Judicature Commission, as pointed out in the report of the 


Committee on Legislation in the August number of this maga- 
zine, page 2, 


‘*The commission's draft (Rep. p. 154), has been eriti- 
cized by Professor Borchard, of the Yale Law School, in 
the Harvarp Law Review (for May, 1921 p. 700) as too 
restricted in its provisions. ’’ 

The committee then continued, 


‘*If it should be found to be too restricted in practice, 
it could be extended later, but we believe the act as 
reported by the commission after careful consideration 
to be a wisely guarded provision to begin with.’’ 


At the meeting in Salem, the subject was laid upon the 
table at the suggestion of Mr. Hollis R. Bailey, one of the Mas- 
sachusetts Commissioners on Uniform Laws, on the ground 
that the National Conference 


‘‘has been devoting a very large amount of time and 
effort to perfecting a uniform law on declaratory judg- 
ments * * * considering all the information obtainable 
in Europe and the United States,’’ 


and 


‘‘Tf a uniform law is being perfected ready to be offered 
to the Legislature of Massachusetts in the near future, it 
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might be well to wait and hear what that is before 
adopting something which is purely of local effort.’’ 


It is, of course, desirable, as Mr. Bailey suggests, that 
‘*We ought to have all the light there is,’’ and 


‘Tf the people who are well equipped to consider the 
thing have been working on this, we ought to have the 
benefit of all they have done before we take action.’’ 


No doubt the work of the Commissioners on Uniform State 
Laws will be interesting and valuable when we receive it. 

On the other hand, a considerable portion of the informa- 
tion which the Commissioners on Uniform Laws have been 
considering as presented in the earlier articles of Professor 
3orehard and others was before the Judicature Commission 
when it prepared the draft which it recommended and that 
draft represents the judgment of the commission in the light 
of that information as to the best method of beginning on 
this subject in Massachusetts. The draft of the Judicature 
Commission with the explanation of the subject as presented 
in its report was sent to every member of the Association 
with the rest of the report in the Massacnusetts Law Quvuar- 
TERLY for January, 1921. The subject was again brought up 
before the Association last year by favorable report of the 
Committee on Legislation, which was printed in the August 
number of the QuarRTERLY for 1921, p. 155. It was again 
brought before all the members of the Association by the 
Committee on Legislation by its report printed in the Quar- 
TERLY for August, 1922, as above stated. 

The subject has been carefully considered, therefore, and 
publicly discussed as much as practicable for several years and, 
in view of the long experience with such procedure in Eng- 
land, Seotland and elsewhere, there is a background of infor- 
mation in regard to the subject which may well justify the 
Massachusetts Legislature in providing for the practice here 
in some form, whether in that recommended by the Massa- 
chusetts Judicature Commission or in that to be recom- 
mended by the National Conference on Uniform State Laws. 
Whichever one is better for the purpose of beginning the 


practice in Massachusetts should be adopted. <A practical 
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and suggestive argument for it has been recently stated in 
the following sentence: ‘‘If two people have a contract and 
want to know what it means one of them must break it before 
they ean find out.’’ Is there any real reason today why this 
should be so? 


THE Proposep UNirorMm Act. 

Sinee the foregoing note went to press, a copy of the ‘‘ Uni- 
form Declaratory Judgments Act’’ drafted by the National 
Conference, ‘‘and by it approved and recommended for enact- 
ment in all the states,’’ has been received. It reads as follows: 


AN ACT CONCERNING DECLARATORY JUDGMENTS AND DECREES 
AND TO MAKE UNIFORM THE LAW RELATING THERETO. 
Be it enacted 

SECTION 1. [Seope.] Courts of record within their respee- 
tive jurisdictions shall have power to declare rights, status, 
and other legal relations whether or not further relief is or 
could be claimed. No action or proceeding shall be open to 
objection on the ground that a declaratory judgment or decree 
is prayed for. The declaration may be either affirmative or 
negative in form and effeet; and such declarations shall have 
the force and effect of a final judgment or decree. 

SECTION 2. [Power to Construe, ete.] Any person inter- 
ested under a deed, will, written contract or other writings 
constituting a contract, or whose rights, status or other legal 
relations are affected by a statute, municipal ordinance, con- 
tract or franchise, may have determined any question of con- 
struction or validity arising under the instrument, statute, 
ordinanee, contract, or franchise and obtain a declaration of 
rights, status or other legal relations thereunder. 

Section 3. [Before Breach.| A contract may be construed 
either before or after there has been a breach thereof. 

Section 4. [Executor ete.] Any person interested as or 
through an executor, administrator, trustee, guardian or other 
fiduciary, creditor, devisee, legatee, heir, next of kin, or cestui 
que trust, in the administration of a trust, or of the estate of 
a decedent, an infant, lunatic, or insolvent, may have a dee- 
laration of rights or legal relations in respect thereto: 


(a) To ascertain any class of creditors, devisees, legatees, 
heirs, next of kin or others; or 
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(b) To direct the executors, administrators, or trustees to 
do or abstain from doing any particular act in their fiduciary 
capacity ; or 

(ec) To determine any question arising in the administra- 
tion of the estate or trust, including questions of construction 
of wills and other writings. 

Section 5. [Enumeration Not Exclusive.] The enumera- 
tion in Section 2, 3, and 4 does not limit or restrict the exer- 
cise of the general powers conferred in Section 1, in any pro- 
ceeding where declaratory relief is sought, in which a judg- 
ment or decree will terminate the controversy or remove an 
uncertainty. 

SEcTION 6. [Discretionary.| The court may refuse to ren- 
der or enter a declaratory judgment or decree where such 
judgment or decree, if rendered or entered, would not ter- 
minate the uncertainty or controversy giving rise to the pro- 
ceding. 

Section 7. [Review.] All orders, judgments and decrees 
under this act may be reviewed as other orders, judgments 
and decrees. 

SECTION 8. [Supplemental Relief.] Further relief based 
on a declaratory judgment or decree may be granted whenever 
necessary or proper. The application therefor shall be by 
petition to a court having jurisdiction to grant the relief. If 
the application be deemed sufficient, the court shall, on reason- 
able notice, require any adverse party whose rights have been 
adjudicated by the declaratory judgment or decree, to show 
cause why further relief should not be granted forthwith. 

SecTION 9. [Jury Trial.] When a proceeding under this 
Act involves the determination of an issue of fact, such issue 
may be tried and determined in the same manner as issues 
of fact are tried and determined in other civil actions in the 
court in which the proceeding is pending. 

SEcTION 10. [Costs.] In any proceeding under this act 
the court may make such award of costs as may seem equitable 
and just. 

SEcTION 11. [Parties.| When declaratory relief is sought, 
all persons shall be made parties who have or claim any in- 
terest which would be affected by the declaration, and no dee- 
laration shall prejudice the rights of persons not parties to 
the proceeding. In any proceeding which involves the validity 
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of a municipal ordinance or franchise, such municipality shall 
be made a party, and shall be entitled to be heard, and if the 
statute, ordinance or franchise is alleged to be unconstitu- 
tional, the Attorney-General of the State shall also be served 
with a copy of the proceeding and be entitled to be heard. 

Section 12. [Construction.] This act is declared to be 
remedial; its purpose is to settle and to afford relief from 
uncertainty and insecurity with respect to rights, status and 
other legal relations; and is to be liberally construed and ad- 
ministered. 

Section 13. [Words Construed.}] The word ‘‘person’’ 
wherever used in this act, shall be construed to mean any per- 
son, partnership, joint stock company, unincorporated asso- 
ciation, or society, or municipal or other corporation of any 
character whatsoever. 

Section 14. [Provisions Severable.] The several sections 
and provisions of this act except sections 1 and 2, are hereby 
declared independent and severable, and the invalidity, if any, 
of any part or feature thereof shall not affect or render the 
remainder of the act invalid or inoperative. 

Section 15. [Uniformity of Interpretation.] This act 
shall be so interpreted and construed as to effectuate its gen- 
eral purpose,to make uniform the law of those States which 
enact it, and to harmonize, as far as possible, with federal 
laws and regulations on the subject of declaratory judgments 
and decrees. 

Section 16. [Short Title.] This act may be cited as tlie 
Uniform Declaratory Judgments Act. 

Section 17. [Time of Taking Effect.] This act shall take 
effect ( y 

DISCUSSION. 

The act recommended by the Massachusetts Judicature 
Commission is printed in the proceedings of the annual meet- 
ing in this number on page 48. It consists of a single section 
to be added to our equity statute for reasons explained in the 
report of the commission (see Mass. Law Quart. Jan. 1921, pp. 
113-115). There seems to be no oceasion for eodifying the 
subject in Massachusetts as is recommended in the proposed 
Uniform act. Much, if not all of section 4, has been law in 
Massachusetts for many years as part of the equity jurisdic- 
tion relating to such matters. Section 1 which applies to all 
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*feourts of record’’ would confer the jurisdiction on all our 
district courts, as they are all ‘‘courts of record’’ (See G. L. 
ch. 218, § 4). This may be and eventually probably will be 
advisable, but the Judicature Commission thought it wiser to 
give the courts now having equity jurisdiction a chance to 
‘*break in’’ the jurisdiction and the Supreme Judicial Court 
a chance to develop the practical rules and limitations govern- 
ing it, in this state before considering its extension to courts 
generally. Section 1 is probably broader in scope than the 
act proposed by the Judicature Commission which advised 
more gradual progress in this direction and recommended one 
general section leaving the rules of practice for administering 
the jurisdiction to be determined by the Supreme Judicial 
Court. The Committee on Legislation of this association said 
in its recent report (Mass. Law Quart. Aug. 1922, p. 2). 

‘*If it should be found to be too restricted in practice, it 
could be extended later, but we believe the act as reported by 
the commission after careful consideration to be a wisely 
guarded provision to begin with. As we suggested in our 
report of last year, we think the jurisdiction if provided for 
will gradually demonstrate its usefulness to supplement the 
limitations of our present more restricted practice in a man- 
ner similar to the growth and spread of equity jurisdiction. 
The long experience in Scotland and in England with such 
provisions shows that it is not a new experiment. The prac- 
tical problem in the development of the jurisdiction seems to 
be to prevent the court from having undigested cases of an 
academie character submitted to the court in such a manner 
that their answer is not presented to the court under the 
spur, and with the assistance, of controversy and in deciding 
which the court ean settle nothing fairly and finally. The dis- 
eretionary character of the jurisdiction is essential in order 
to guard against such a misuse of the time of the court.’’ 


IS PROCEDURE AN APPROPRIATE FIELD FOR THE WORK OF THE 
NATIONAL CONFERENCE OF COMMISSIONERS ON 
UNIFORM STATE LAWS? 


This leads up to a broader question indicated in the title 
of this diseussion, and that is whether the work and energy 
of the National Conference of Commissioners on Uniform 
State Laws is not misdirected when it enters the field of 
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judicial procedure. That is a very important and far-reach- 
ing question which deserves discussion in view of the appar- 
ently growing tendency to deal with such subjects. Several 
years ago they recommended a uniform land registration act 
and now we are to have a uniform law in regard to declara- 
tory judgments. I respectfully question this tendency. 

The movement for uniformity in federal procedure in the 
different districts of the United States courts is a very differ- 
ent matter and I do not wish to be understood as protesting 
or criticising that movement at all. I believe that plan to be 
a good one and in so far as the experience of the bar in the 
| different federal districts under such uniform procedure in 
the future might lead to the adoption of similar rules in 
different states, I see no objection, as that is a perfectly nat- 
ural development which leaves the method of state procedure 
as one for local experiment. This persuasive method is out- 
lined in the report of Mr. Shelton’s Committee on Uniform 
Procedure in the Reports of the American Bar Association for 
1922, p. 370 and p. 378. The method of the American Judica- 
~— ture Society is also persuasive and suggestive. 

But, when it comes to urging uniform state laws on this 
subject with the primary purpose of uniformity, we are faced 
with a very different future. Is not the subject of judicial 
procedure in its nature a matter of local convenience and 
experiment? Is it not quite different from the field of commer- 
cial law and various other fields of the activity of the Uniform 
Laws Commissioners? I do not intend to suggest any arbi- 
trary limitation te their activities. I simply suggest in order 
to provoke discussion that the organization of courts and 
the regulation of pleading, practice, and procedure generally, 
is not an appropriate field and that the Massachusetts Com- 

Jpn missioners might well exercise their influence in the National 
Conference toward keeping out of it in the future, however, 
valuable their work on declaratory judgments may be. 











F. W. G. 





Note. 

The bar is reminded that the ‘‘Uniform Partnership Act”’ 
was adopted in Massachusetts by ¢. 486 of the Acts of 1922. 
For a brief statement of its effect and references to discussions 
of its history and meaning see Mass. LAw Quart. for August, 
1922 p. 7. 
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ELECTION OF JURY TRIAL IN CRIMINAL CASES IN 
COLONIAL MASSACHUSETTS. 


It is interesting to notice a colonial practice in Massachusetts in 
the administration of the criminal law which deserves attention to- 
day in connection with current problems, and that is the practice 
of allowing the defendant in a criminal proceeding to ‘‘ put himself 
for tryall on God and the country”’ or to refer himself ‘‘for his 
tryal to the bench.’’’ This practice of giving the defendant the 
right to choose a jury trial or a trial without jury has been in prac- 
tical operation in Maryland for over a century.” Its adoption as a 
method of avoiding delay and clogging the criminal dockets with 
cases not for the purpose of trial, but for the purpose of negotiat- 
ing settlement without trial with an overburdened prosecuting offi- 
eer, has been recently suggested in Massachusetts.” 

In conversation on this subject, the question has some times been 
‘aised as to whether it is constitutional to require a defendant in 
a criminal ease to elect between trial by jury and trial by the court 
without a jury. Art. XII of the Bill of Rights provides that, 


‘*No subject shall be arrested, deported, deprived of his 
property, immunities, privileges, put out of the protection of 
the law, exiled, or deprived of his life, liberty, or estate but 
by the judgment of his peers, or the law of the land,”’ 


and the Legislature 


‘shall not make any law that shall subject any person to capi- 
tal or infamous punishment except for the government of the 
army and navy, without trial by jury.’’ 


There seems to be nothing in this provision which stands in the 
way of the practice of the system of election when it is fairly admin- 
istered. The right to a jury is fully protected. A man certainly 
has no constitutional right both to a trial before the Distriet Court 
and then an appeal to a jury in the Superior Court. It seems to be 
clearly a question of judgment for the Legislature whether on 
the whole the practice of election is fair and advisable both for the 
publie and for the individuals concerned. 

In view of the discussion, however, it is interesting to notice that 
the practice of election appears to have been common in Massachu- 





1 Hilkey ‘‘Legal Development in Colonial Massachusetts, 1630-1686,” 90, Washburn 


“Judicial History of Mass.,” 47. 

2? See Judge Pond’s article VI Mass. Law Qvart. 89. (May, 1921.) 

See report Mass. Judicature Com. Mass. Law Quarterty for January, 1921, p. 
96, Bolster “Criminal Appeals” VI Mass. Law QuarTERLy p. 16, Lummus, same p. 30. 
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setts in the 17th century as we stated. In the Massachusetts Body 
of Liberties of 1641, which was the first approach to a constitu- 
tion in Massachusetts after the original trading charter, under 
which the colony was founded, ‘‘ Liberty 29”’ provided as follows: 


‘Tn all actions at law, it shall be the liberty of the plaintiff 
and defendant, by mutual consent, to choose whether they will 
be tried by the benci or by a jury, unless it be where the law 
upon just reason hath otherwise determined. The like liberty 
shall be granted to all persons in criminal cases.’’ 

This ‘‘liberty 29’’ obviously contains the substance of the provi- 
sion in Article XII above quoted and Article XV which protects the 
right to jury in civil cases. As to both of these provisions, Chief 
Justice Morton said in the leading opinion in Foster v. Morse 132 
Mass. 354: 


‘It has uniformly been held that this and the similar provi- 
sion in the twelfth article of the Declaration of Rights are 
intended to secure a benefit or right to a party to a suit, which 
he may avail himself of or waive at his election; and that the 
Legislature, under the power given it by the Constitution to 
make ‘all manner of wholesome and reasonable orders, laws, 
statutes and ordinances, directions and instructions,’ not repug- 
nant to the Constitution, has the authority to make reasonable 
laws regulating the mode in which this right shall be enjoyed 
and used. Jones Vv. Robbins, 8 Gray, 329.”’ 


This passage was quoted as a clear statement of the law by the 
court in 1906 in Pierson v. Boston El. Ry. (191 Mass., at p. 
230), in which the court in an opinion of Mr. Justice Sheldon sus- 
tained the power of the Legislature to make reasonable regulations 
as to the manner in which the constitutional protection of Article 
XV might be taken advantage of by the individual.’’ 

F. W. G. 


AN AUTOMOBILE OWNER’S LIABILITY UNDER THE 
FAMILY PURPOSE DOCTRINE. 


(Reprinted by permission from Pennsylvania Law Review for 
November, 1922. 


Where an automobile is purchased for the pleasure, convenience 
and use of the owner’s family, any member of the family using it 
for his own pleasure is deemed to be the servant of said owner in 
so doing. If a tort results from the negligent operation by such 
member, the owner is thereby made liable, since the former was 
within the scope of his service. This is the so-called ‘‘family pur- 
pose doctrine.’’ Under it the owner of the family ear is held liable, 


























108 


even where the negligent operator was an adult member of the 
family.’ 

In Markle v. Perot, a recent Pennsylvania case, the owner was 
held not liable, where the injury was caused by the negligence of 
an adult son. The adult son, with the owner’s permission, was 
driving the family car for an errand of his own, when the accident 
occurred. The court stated that the cireumstance that the auto- 
mobile may have been used for the pleasure, comfort or convenience 
of the family, was not sufficient to establish the owner’s liability.’ 
In Linch v. Dobson,‘ a contemporaneous decision of the Nebraska 
Supreme Court, where the facts were very similar, the owner was 
held liable for the negligence of his adult son. The court said that 
the father’s control over the adult son’s use of the automobile was 
no different than it would have been had the son been a minor. 
Where the car is kept for the use and pleasure of the family, and 
one member is using it for his own pleasure, this member of the 
family is acting as an agent in furthering the purpose of the owner. 
He is as much an agent as though several other members of the 
family were with him in the ear, since his own pleasure is part of 
the family use.’ 

These two cases illustrate how different jurisdictions are diamet- 
rieally opposed to each other, concerning this important liability. 
Sinee there is no ground on which the decisions can be recone iled, 
the problem becomes a real one. When a person buys an automo- 
bile for the use of his family, he must realize that he cannot always 
run it himself. In many eases a chauffeur is employed at a fixed 
compensation, and if the chauffeur is negligent, while driving the 
owner’s family about, it is certain in all jurisdictions that the 
owner is liable. On the theory that the paid chauffeur is acting 
within the scope of his employment the doctrine of respondeat 
superior is held to apply. But very often a paid chauffeur is not 
employed, and the owner entrusts his duty to a member of the 
family. If the doctrine of respondeat superior still applies, then 
the owner is liable, and conversely the owner is freed from liability 
if the doctrine of respondeat superior cannot be extended to these 
analogous facts. 

This being the problem at issue, it becomes necessary to examine 
the respondeat superior doctrine. Baron Parke said that since the 
master is not guilty of any offense, he is not liable for the negli- 
gence of his servant because the law makes him so liable.’ Since 


1The majority of jurisdictions in the United States have wholly or partially accepted 
this doctrine. Quite a number, es have entirely repudiated it. 

2273 Pa. 4, 116 Atl. 542 (1922) 

3 the, cases in accord are: Van Blaricom v. Dodgson, 220 N. Y. III, 115 N. E. 443 
(1917); Blair v. Broadwater, 121 Va. 301, 93 S. E. 632 (1917); Watkins v. Clark, 103 
Kan. 629, 176 Pac. 131 (1918); Myers v. Shipley, 116 Atl. 645 (Md., 1922). 

4188 N. W. 227 (Neb., 1922). ° 

5 Recent cases in accord are: Dennison v. McNorton, 228 Fed. 401, 142 C. C. A. 631 
(1916); Lewis v. Steel, 52 Mont. 300, 157 Pac. 575 (1916); Crittenden v. Murphy, 36 Cal. 
App. 803, 173 Pac. 595 (1918); Johnson v. Smith, 143 Minn. 350, 173 N. W. 675 (1919); 
Jones v. Cook, III S. E. 828 (W. Va. 1922). 

® Jocl v. Morrison, 6 Car. & P. 501 (Eng. 1834). 
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this is a liability without a breach of any duty, it is an anomaly in 
the law of Torts. Sir Frederick Pollock in his treatise on the Law 
of Torts said, ‘*No reason for the rule, at any rate no satisfactory 
one, is commonly given in our books.’’* Professor Mechem ad- 
vanees four possible reasons for this doctrine. First, the master 
put the force in motion, and therefore can be said to have some 
control, since his starting of the force was optional. Second, the 
master gets the benefit of the servant’s activity and therefore should 
bear any burden ensuing therefrom. Third, the master places the 
servant in a position where his negligence can cause injury. Fourth, 
public expediency demands that the master, who is usually the 
pecuniarily responsible person, should be held liable.” These four 
reasons are found to be applicable to the ‘‘family purpose doc- 
trine.’” The owner can prevent or allow the use of the automobile 
as he sees fit, he gets a benefit from the use for which he bought the 
automobile, he places the member of the family in a position 
where his negligence can cause injury, and here against public 
expediency demands that a solvent person be made liable. Chief 
Justice Sharswood said ‘‘that the principle of respondeat supe- 
rior should be upheld and maintained for the general security of 
society.’’* The liability of the owner of a family automobile seems 
equally necessary for the general security of society. In a recent 
Tennessee case where the ‘‘family purpose doctrine’’ was discussed 
and upheld, the court spoke of the practical administration of 
justice and imposed a liability upon the owner, largely because of 
the demands of publie expediency.” 

A fifth reason for the doctrine of respondeat superior is that it 
is an historical growth from the conception of the unity which 
existed between master and slave.” In a Kentucky case * bearing the 
significant date of 1864, where a son was negligent in driving his 
father’s carriage to a ‘‘pienic,’’ the court held the father liable, 
stating ‘‘that the son must be regarded as in the father’s employ- 
ment, discharging a duty usually done by a slave, and therefore 
must, for the purposes of this suit, be regarded as his father’s ser- 
vant.’’ In some of the earlier cases, where the ‘‘family purpose 
doctrine’’ was discussed and upheld, this part of the opinion of 
Judge Williams, in the above case, was quoted,” showing that the 
‘‘family purpose doctrine’’ may have its roots in the very soil from 
which the doctrine of respondeat superior is said to have sprung. 
Thus the reasons supporting both doctrines, whether sound or un- 
sound, seem to indicate that the owner’s liability under the ‘‘ family 





78th Ed. 77. 


8 These reasons are set forth in an article on the Employer’s Liability in 44 Amer. 
L. Rev. 221 (1910). 

® Hays v. Miller, 77 Pa. St. 238, 241 (1874). 

1 King v. Smythe, 140 Tenn. 217, 204 S. W. 296 (1918). 


11See Dean Wigmore’s article on the history of the liability in 7 Harv. L. Rev. 
315, 383 (1894). 


12 Lashbrook v. Patten, I Duvall 316 (Ky. 1864 


864). 
13 Stowe v. Morris, 147 Ky. 388, 144 S. W. 52 (1912), and McNeal v. McKain, 33 
Okl. 449, 126 Pac. 742 (1912). 
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purpose doctrine’’ is a logical growth of the law based on the anal- 
ogous doctrine of respondeat superior. 

The situation has unfortunately been complicated by a partial 
acceptance of the ‘‘family purpose doctrine’’ by some courts. The 
New Jersey Supreme Court, a few years ago, held an automobile 
owner liable when the son was ac companied by another member of 
the owner’s family, “ but had refused, six years before, so to hold 
where the family member was driving along in the machine.” This 
distinction is very difficult to understand. If it is within the scope 
of the owner’s business when the son drives an automobile furnished 
for the family use, it is just as much his business when the son is 
driving alone as when he is accompanied by members of the family. 
Perhaps this court, in making such a distinction six years after the 
rejection of the ‘‘family purpose doctrine,’’ was thereby taking a 
step toward an ultimate acceptance of the doctrine. A similar sit- 
uation is found in Illinois. In Arkin v. Page * where the son at the 
time of the accident was driving the family car on his way to 
matriculate at a summer school, the court refused to allow a recov- 
ery against the owner. Two years later in Graham v. Page” the 
owner was held liable by the same court, where the injury occurred 
while the owner’s daughter was going to get her shoes repaired. 
The only apparent distinguishing feature between the two cases 
is that the family purpose includes going to get shoes, but does not 
include going to get an education. This distinction, without a real 
difference, is perhaps another example of a court taking a step 
toward reversing itself concerning this doctrine.” In Massachu- 
setts, although the ‘‘family purpose doctrine’’ has not been aec- 
cepted, nevertheless in such cases the courts have left it to the jury 
to decide whether the evidence shows that the son was the father’s 
servant.” This placing the matter in the hands of the jury will 
probably lead to some confusion in that jurisdiction. In Missouri 
the doctrine was accepted in the Appellate Court,” but later the 
Supreme Court repudiated the doctrine as unsound.” In New York 
the owner has never been held liable for such negligence of his 
son, although frequently the New York courts of original jurisdic- 
tion have accepted and applied the ‘‘ family purpose doctrine.’’” 

In this curious division of authority, Pennsylvania has heretofore 
been considered as one of the jurisdictions which had accepted the 
‘family purpose doctrine.’’ This was due to the cases of Moon v. 





14 Missell v. Hayes, 86 N. J. L. 349, 91 Atl. 322 (1914). 
18 Doran v. Thompson, 76 N. as. an 755, 71 Atl. 296 (1908). 
16 287 Ill. 420, 123 N. E. 30 (1919). 
* 300 Ill. 40, 132 N. E. 817 (1921). 
8 It is significant to notice that Mr. Justice Farmer, who wrote the later opinion, also 
wrote a dissenting opinion in the earlier case. 
19 Bourne v. Whitman, 209 Mass. 155, 95 N. E. 404 (1911); Smith 


y. Jordan, 211 


v 
Mass. 269, 97 N. E. 761 (1912); Weiner v. Mairs, 234 Mass. 156, 125 N. E. 149 (1919). 
20 Daily v. Maxwell, 152 Mo. App. 415, 133 S. W. 351 (1911). 
*t Hayes v. Hogan, 273 Mo. I, 200 S. W. 286 (1917). 
_ * The most recent New York case is Kohlmeier v. Ailen, 194 N. Y. S. 597 (1922 
which again rejects the “family purpose doctrine.” ‘i 
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Matthews” and Hazzard vy. Carstairs where the family use of the 
automobile was considered as within the scope of the owner’s busi- 
ness. In both eases, however, the automobile was being driven 
by a paid chauffeur acting under the direction of a member of the 
family, so that any statement which could be construed as an 
adoption of the ** family purpose doctrine’’ must obviously be con- 
sidered as obiter. In Crouse v. Lubin”® the defendant kept an auto- 
mobile for the use of her mother, and Mr. Justice Walling stated 
‘that one who keeps an automobile for the benefit of his family is 
prima facie responsible for its management when in use for that 
purpose.’’ Here too, the negligent operator was a paid chauffeur, 
which prevents this statement from being of binding authority. 
Relying on these eases, the ‘‘ family purpose doctrine’’ was accepted 
by a lower Pennsylvania court * and also by the Pennsylvania Supe- 
rior Court * in a case where a mother was held liable for the negli- 
gence of her son while he was driving her automobile for his own 
health. The case of Markle v. Perot®* is therefore of great impor- 
tanee, since it is the first definite decision on this disputed question 
by the Pennsylvania Supreme Court. 

Because publie expediency calls for such liability, there is a 
strong urge on the courts to hold the owner liable, and various 
reasons have been advaneed. For example, an early New York case 
held the owner liable on the ground that an automobile was a new 
and dangerous instrument,” but this was speedily overruled. In a 
few jurisdictions the liability has been created by statute.” It is 
of interest to note that a statute” making an automobile owner 
liable for injury caused by his automobile, even when driven with- 
out his consent, was declared unconstitutional on the ground that 
it deprived the owner of his property without due process of law.” 

The final outcome of the confusion which this doctrine has caused 
is indeed doubtful. Based on an analogous extension of the doe- 
trine of respondeat superior, which, although dubious and unsound 
to some, seems to be sound in its fundamental analysis, the ‘‘ family 
purpose doctrine’’ which appears to be another example of the ree- 
ognized flexibility of the common law. Whether the flexibility here 
shown will survive the touch of a judiciary, already exasperated by 
a too great extension of the doctrine of respondeat superior in other 
directions, is difficult to foretell. 

S. P. C. 

For a diseussion of a recent Illinois case on this subject see Ill. 
Law Rev. November, 1922, p. 237 





°3 227 Pa. 448, 76 Atl. 219 (1910). 

24244 Pa. 122, 90 Atl. 556 (1914). 

5 260 Pa. 329, 103 Atl. 725 ag ms. 

26 Ruskovic v. Linder, 64 Pitt. L. J. 144 (pa. 1919). 

* Fox v. Cahorosky, 66 Pa. Super. 221 (1917). 

28 Supra in Note 2. 

rs age v. Steckemore, 63 Misc. 114, 118 N. Y. S. 399 (1909). 

In California, Statutes of 1917, Sec. 18, p. 73 i ig 5 2 | 
Ne. 0d of Fae kan ee » Sec. 18, p. 407; and in Michigan, Sec. 29, Act 

3! Michigan, Act. No. 318 of Public Acts of 1909. 

2 Levyn v. Koppin, 183 Mich. 232, 149 N. W. 993 (1914). 
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THE MEANING OF ‘‘CLEAN HANDS” IN EQUITY. 


(Reprinted by permission from Harvard Law Review for April, 1922 


When may a defendant in equity, without a detense upon the 
merits, appeal to the doctrine of ‘‘clean hands’’* to put his oppo- 
nent out of court? Courts have long agreed that the plaintiff's 
alleged misconduct must have reference to the very matters in con- 
troversy, but beyond this vague generalization, decisions offer no 
consistent guide. The demand for predicability in judicial decisions 
requires that the Chaneellor’s diseretion be controlled by some 
more clear and definite principle. Situations may be classified as: 
(1) eases where the plaintiff is engaged in a continuing course of 
fraudulent or illegal conduct, more or less closely connected with 
the subject-matter of the suit; and (2) eases where the plaintiff’s 
misconduct is at an end, and he seeks restoration of the status quo, 
or other affirmative relief. 

In the first type, if the desired relief would further the wrong- 
doing, no matter against whom the latter is directed, it obviously 
ought to be denied. One need not here be concerned over the de- 
fendant’s unearned victory. Justice is not served by substituting 
an injury to a third party for an injury to the plaintiff. Whether 
the judicial aid invoked will assist in effectuating a wrong may 
often be a question of degree, analogous to the difficult problem 
at law of when a contract becomes unenforceable by reason of its 
relation to a crime.’ The decisions on this point seem very satisfae- 
tory. Thus protection is refused for a trade-name which is in itself 
misleading.“ The court will not lend its aid to a continuing fraud 
on the public.” On the other hand, protection will not be denied 
to an honest label because others used by the complainant are objec- 
tionable.. Nor will participation in a restrain of trade debar a 
plaintiff from preventing infringement of his trade-mark rights,’ or 
from enjoining trespass by strikers.* 

In the seeond type of case, where the plaintiff seeks property 
wrongfully withheld by the defendant, or such other relief as would 
prima facie be proper as between the parties, equity cannot in jus- 
tice say, ‘‘the right on which your claim for relief is based in- 
volves past injustice to a third party, Caretene we refuse to pro- 











” 


1“He who comes into equity must come with clean hands,’”’ see I Pomeroy, Eguity 
JURISPRUDENCE, 3ed., § 399. Sometimes phrased, “He that hath committed iniquity shall 
not have equity,’ *” see FRancis, Maxims or Eguity, 5. For the sources of maxims in our 
law, see Roscoe Poundg“*The Maxims of Equity,” 34 Harv. L. Rev. 809, 827-836. 

2? Lewis’ Appeal, 67 Pa. St. 153 (1870); Kinner v. Lake Shore Ry. Co., 69 Ohio St. 
339, 69 N. E. rY (1903). See I PoMERoy, op. cit., § 399; BispHAM, PRINCIPLES OF 
Equity, 9 ed., 

3 “Tt may be » as in the case of attempts, the line of proximity will vary somewhat 
according to the gravity of the evil apprehended, and in different courts with regard to 
the same or similar matters.” Per Holmes, C. J., in Graves v. Johnson, 179 Mass. 53, 
58, 60 N. E. 383, 383, (1901). 

4 Worden v. California Fig Syrup Co., 187 U. S. 516 (1903). 

5 See 31 Harv. L. Rev. 889. 

6 Shaver v. Heller & Merz Co., 108 Fed. 821 (8th Circ., 1901). 

7 General Electric Co. v. Re-New Lamp Co., 128 Fed. 154 (D. Mass., 1904). 

8 Cocur D’Alene, etc., Co. v. Miners’ Union, 51 Fed. 260 (D. Idaho, 1892). 
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tect you.’’ A sweeping rule to this effect would indeed be to some 
extent a deterrent to illegal projects. But only when such a deter- 
rent is most clearly demanded by publie welfare—as perhaps in the 
classic case of grave and heinous crime, where one conspirator 
demands from another his share of the booty *° —ean equity justifi- 
ably leave parties exposed to indiscriminate plunder. Any general 
rule debarring a plaintiff because of past illegal transactions with 
reference to the subject matter of the suit encourages the unserupu- 
lous to take advantage of persons whose rights, they believe, will 
not bear rigid serutiny.” It also means that in any equitable pro- 
ceeding endless collateral and irrelevant issues must be tried out at 
the instance of a defendant without merits of his own.” It leads in 
short to the conelusion that the Chancellor, since he cannot, er 
hypothesi, do full justice, not having the injured outsider before 
the court, must therefore refuse to do justice as between the parties. 
That this is actually the result of many cases * seems due chiefly to 
the use of the maxim as if it were a self-explanatory rule of deci- 
sion. From other cases,” however, it is clear that the maxim, de- 
spite its misleading wording,” is not aimed at any such personal dis- 
qualification of the plaintiff. If the maxim were phrased ‘‘he who 
comes into equity must come with clean demands,’’ it would more 
plainly disclose its rationale. 

Courts have generally agreed that a party to an illegal executory 
contract may rescind and recover for benefits conferred.” To this 
rule the law of quasi-contracts makes an exception in the case of 
mala in se, thus in effect recognizing the paramount policy in favor 
of every possible deterrent to very serious crime.” It has been 
assumed that the law as to fraudulent conveyances which in some 
jurisdictions permits a repentent grantor to recover back the prop- 
erty is only for the benefit of creditors.” Yet courts of high author- 
ity have held that when the grantor shows any independent ground 
for equitable relief, as for instance that a deed absolute was in fact 
a mortgage, he does not lose his rights as against the grantee because 
the transaction also was a fraud on creditors.” Where an express 
trust for an illegal purpose has failed, a resulting trust arises for 


® Everet v. Williams, See 9 Law Qvart. Rev. 197. 

” See John H. Wigmore, “A Summary of Quasi-Contracts,” 25 Am. L. Rev. 695, 

1 See Langley v. Devlin, 95 Wash. 171, 188, 163 Pac. 395, 401 (1917). 

1% Herman Vv. Jeuchner, 15 Q. B. D. 561 (1885); Dent v. Ferguson, 132 U. S. 50 
(1889). 

13 See infra, notes 18, 22, 24, 26, 28. 

14 That the literal import of the maxim is no safe guide is apparent from the fact 
that immorality and degraded character have long been held not to make a plaintiff's 
hands unclean. Dering v. Earl of Winchelsea, 1 Cox Eq. 318 (1787); Wright v. Wright, 
51 N. J. Eq. 475, 26 Atl. 166 (1893). 

1% McCall v. Whaley, 52 Tex. Civ. App. 646, 115 S. W. 658 (1909); Deaton. Lawton, 
40 Wash. 486, 82 Pac. 879 (1905). 

1% See KEENER, Quasi-ContTracts, 259. 

% Carl v. Emery, 148 Mass. 32, i8 N. E. 574 (1888); Symes v. Hughes, L. R. 9 Eq. 
475 (1870). 

8 Livingston v. Ives, 35 Minn. 55, 27 N. W. 74 (1885); Halloran v. Halloran, 137 
Ill. 100, 27 N. E. 82 (1890); Harvey v. Varney, 98 Mass. 118 (1867); Nichols v. Patten, 
18 Me. 231 (1841); Clemens v. Clemens 28 Wis. 637 (1871). 
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the benefit of the settlor’s heirs or next of kin.” But as to whether, 
after the accomplishment or failure of the illegal purpose, the set- 
tlor himself may insist upon a reconveyance from the trustee, there 
is disagreement.” In a case involving an advance of money to create 
a fictitious appearance of financi ial trustworthiness, it has been 
held in England that he cannot.” This decision is not easily recon- 
cilable with certain prior English cases which had refused to find 
in past misconduct a bar to equitable relief.“ The same consider- 
ation must govern the exercise of jurisdiction in the frequent case 
where a partner in a firm which was organized, for, or engaged in, 
illegal business asks an accounting. Although the prevailing rule 
would deny relief as to all property wrongfully acquired,” yet 
courts, including the United States Supreme Court, have seized 
upon slight—and it is believed inconsequential—distinctions by 
which to escape the supposed necessity of applying the maxim. 
Thus where the property has been converted into a new form,” or 
after its acquisition there has been an account stated,” or where it 
has been transferred to a third party in trust for the plaintiff,” 
the latter’s hands are considered sufficiently ‘‘cleansed.’’ 

The majority of recent eases show a wholesome tendency to grant 
equitable relief, where proper as between parties, very much as a 
matter of course,” and without inquisition into the merits and de- 
merits of the transactions through which the plaintiff derives his 
rights.” Thus, where title to public land had been granted to the 
defendant under misinterpretation of a statute, a state court im- 
posed upon him a constructive trust in favor of the plaintiff whose 
claim, though superior to that of the defendant, was secured from 
their common grantor by fraud.” At about the same time, however, 


1 See 3 Pomeroy, Eguity JurisprupEeNcE, 3 ed., § 1032. See Scott, Cases on 
Trusts, 366, n. I. 

2 Cf. Pawson v. Brown, L. R. 13 Ch. Div. 202 (1878); Stevens v. Ely, I Dev. Eq. 
(N. C.) 493 (1830); Lemmond v. Peoples, 6 Ired. Eq. (N. C.) 137 (1849). See I PERRY, 
Trusts, 5 ed., § 21. 

217n re Great Berlin Steamboat Co., 26 Ch. D. 616 (1884). 

22 Cf. Faikney v. Reynous, 4 Burr. 2069 (1767). See English cases cited in note 26 
infra. 

23 See LinpLEY, PARTNERSHIP, 7ed., 118-125. For a review of authorities contra, 
see McDonald v. Lund, 13 Wash. 412, 43 Pac. 348 (1896). 

% Brooks v. Martin, 2 Wall. (U. S.) 70 (1863). But see McMullen v. Hoffman, 174 
U. S. 639, 666 (1899). 

2% McDonald v. Lund, supra, note 23. See Leonard v. Poole, 114 N. Y. 371, 379, 
21 'N. E. 707, 709 (1889). 

2% A line of English cases establish the general principle that where a contract as 
between the parties A and B is illegal and unenforceable, yet if A in pursuance of it 
transfers property to a third person in trust for B, : = ty recover the property. Tenant 
v. Elliott, | Bos. & P. 3 (1797); Farmer v. Russell, I Bos. & P. 296 (1798) Worthington 
v. Curtis, L. R. I Ch. Div. 419 (1875). See thy Sharp v. Taylor, 2 Phill. Ch. 801 
(1848), criticized, however, in Sykes v. Beadon, L. R. Il Ch. Div. 170, (1879). It is 
generally held that an agent must account for money received in his principal’s illegal 
business. Baldwin v. Potter, 46 Vt. 402 (1874); Planters’ Bank v. Union Bank, 16 
Wall. (U. S.) 483 (1872); Murray v. Vanderbilt, 39 Barb. (N. Y.) 140 (1863); Wilson 
v. Owen, 30 Mich. 474 (1874). For a discussion and criticism of these cases, see 3 
WILLIsTton, Contracts, §§ 1785-1786. 

27 See F. Pollock, “The Expansion of The Common Law,” 4 Cor. L. Rev. 12, 27. 

23 American Ass’n, Ltd v. Innis, 109 Ky. 595, 60 S. W. 388 (1901); Cochran Timber 
Co. v. Fisher, 190 Mich 478, 157 N. W. 282 (1916); Ww arfield v. Adams, 215 Mass. 506 
102 N. E. 706 (1913); Ely v. King-Richardson Co., 265 Ill. 148, 106 N. E. 619 (1914); 
Langley v. Devlin, supra, n. 11; Mo. Fidelity & Casualty Co. v. Art Metal Const. Co., 
242 Fed. 630 (8th Cire. 1917). 

Everett v. Wallin, 184 N. W. 958 (Minn. 1921). For the facts of this case see 
REcENnT Cases, infra, p. 774. 
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sistence upon his tribunal as a ‘‘court of conscience. 
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a federal court denied protection to an infant who had repudiated 
her professional contract as against the co-contractor who was using 
the defunct contract to hinder the infant plaintiff from securing 
employment elsewhere.” It will scarcely be urged that the policy 
against infants repudiating their agreements is stronger than 
against grantees securing property rights by fraud. One is forced 
to the conclusion that in the ease of the infant, the judge laid 
hold of the maxim, as a means to punish the plaintiff—a function 
which equity did not assume even in the days when the Chancellor, 
as an ecclesiastic, might have been pardoned for more strenuous in- 


93 31 


30 Carmen v. Fox Film Corp., 269 Fed. 928 (2nd Circ., 1920). See 30 Yate L. J. 522. 

31In Ward v. Lant. Prec. Ch. 182, 183 (1701) there is a dictum that where a person 
has executed a voluntary deed “to screen himself from taxes’”’ he may nevertheless have 
relief concerning it in equity. 

“This court is not a Court of Conscience,’ 
Syndicate, (1903) 2 Ch. 174, 195. 


’ 


—per Buckley, J., in Jn re Telescriptor 


COMMON LAW RULES OF EVIDENCE IN PROCEEDINGS 
BEFORE ADMINISTRATIVE TRIBUNALS? 

(Reprinted by permission from the Harvard Law Review for November, 1922.) 

The elimination of the jury from many judicial proceedings calls 
for a readjustment in the law of evidence to meet the modern 
exigences of justice. A pressure for less technical methods of proof 
is especially felt in proceedings before administrative tribunals. 
Coming in response to an urgent need for a more speedy and effi- 
cient administration of justice, composed of members whose opin- 
ions are tempered by the constant stream of cases which come be- 
fore them, these tribunals may with safety be entrusted with wider 
discretion as to the mechanics of the hearing. Their action should 
be governed, not by rules, but by a standard of reasonableness, 
and the admission of any relevant evidence of sufficiently probat- 
ive value, not particularly untrustworthy should be held.’ 

While this is the attitude of the courts in reviewing proceedings 
before certain administrative tribunals,’ it has not been taken with 
reference to hearings before Workmen’s Compensation Commis- 
sions, a most important group of eases especially requiring the great- 





1 This note is largely based on Frank A. Ross, “The Applicability of Common Law 
Rules of Evidence and Proof in Proceedings before Workmen’s Compensation Commis- 
sions,”’ from a series of as yet unpublished Studies in Administrative Law. MS. copies 
in the Library of the Harvard Law School. 

; ? Professor James B. Thayer, in his PRELIMINARY TREATISE ON EVIDENCE, has care- 
fully traced the development of the law of Evidence and demonstrated its intimate rela- 
tion to the jury. See also James B. Thayer, “The Jury and its Development,” 5 Harv. 
L. Rev. 357, 387. He has laid down two fundamental precepts: (1) all irrelevant evi- 
dence must be excluded; (2) all evidence that is logically probative is admissible, unless 
excluded by some rule or principle of law. These rules of exclusion developed because 
of a distrust of the jury and were the means of judicial oversight and control over its 
action. There being no jury in administrative proceedings, the reason for the applica- 
tion of these rules is weakened, and all relevant evidence should be admissible. The 
problem of controlling the operation of a body of experts is fundamentally different 
from that of controlling a jury. Far less restraint should be placed on administrative 
action and much more respect accorded to it. 

. * License Commissions are a common example. U. S. ex rel. Roop v. Douglass, 19 
Dist. of C. 99 (1890); Hopson’s Appeal, 65 Conn. 140, 31 Atl. 531 (1894). > 
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est possible freedom from technicality. The Compensation Acts 
were passed to afford workmen a more simple and summary method 
of enforcing their claims." The theory of this legislation is that 
compensation for injuries arising out of employment is a part of 
the expense of industry, ultimately to be borne by society. The 
widest range should be given the workman to prove an injury in- 
eurred in the course of his employment. Yet the appellate courts 
have tenaciously adhered to common law rules both as to the quan- 
tum and mode of proof, and have constricted the most liberalizing 
statutory provisions. 

It is often difficult to prove accidents which result in the death 
of workmen. In such eases less direct testimony should be required 
and greater reliance placed on circumstantial evidence. Although 
this is the attitude taken by Workmen’s Compensation Commis- 
sions, courts frequently reverse awards on appeal because they are 
unsupported by sufficient evidence. The courts purport to apply 
a test which permits findings based on cireumstantial evidence but 
not those based merely on guesswork.’ The difficulty in applying 
this test is indicated by the many reversals of the findings of 
commissions made presumably in an honest effort to follow it.’ The 
readiness of appellate courts to reverse such findings is open to 
serious criticism. The findings of an administrative body created 
by the legislature to deal with a subject matter which the courts 
have proved unable to handle efficiently, should not be disturbed 
save with the greatest reluctance and only where such findings can 
be said to be arbitrary or capricious. 

In several states an effort has been made to lighten the claimant’s 
burden of proof by the creation of new presumptions.’ The applica- 
tion of these presumptions has proved confusing and unsuccessful.’ 
 # See 3 Zechariah Chaffee, Jr. ‘The Progress of the Law, 1919-1921, Evidence,” 35 
Harv. L. Rev. 302, 305. 

5 Peoria Ry. Terminal Co. v. Industrial Board, 279 Ill. 352, 110 N. E. 651 (1917). 

6 See cases cited in Frank A. Ross, supra, MS. 7-13. See also P. T. Sherman, “Evi- 
dence and Proof under Workmen’s Compensation Laws,” 68 U. oF Pa. L. Rev. 279. The 
attitude of appeliete courts is illustrated in the leading case of Reck v. Whittlesberger, 
181 Mich. 463, 148 N. W. 247 (1914). 

. Maryland, > Heeling New York, and Oklahoma have such statutes. The provisions 
in the New York statute are typical. Consot Laws, 67, § 21 provides that, “In any 
proceeding for the enforcement of a claim for compensation under this chapter; it shall 
be presumed in the absence of substantial evidence to the contrary 

1. That the claim comes within the provisions of this chapter; 

2. That sufficient notice hereof was given; 

3. That the jury was not occasioned by the willful intention of the injured employee 
to bring about tle injury or death of himself or of another; 

4. That the injury did not result solely from the intoxication of the injured employee 
while on duty.’ 

See 69 U. or Pa. L. Rev. 279. 

’ These presumptions have operated to shift the burden of going forward with the 
evidence on issues as to the accidental nature of the injury and as to its having arisen 
in the course of employment. Matter of Fogarty v. National Biscuit Co., 221 N. Y. 20, 
116 N. E. 346 (1917); Fleming v. Robert Gair Co., 176 N. Y. App. Div. 23, 162 N. Y. 
Sue. 298 (1916). The plaintiff, however, still retains the risk of non-persuasion. Collins 

- Brooklyn Union Gas Co. 171 N. Y. App. Div. 381, 156 N. Y. Supp. 957 (1916). White 
v. Am, Soc for Prevention of Cruelty to Animals, 191 N. Y. App. Div. 6, 180 N. Y. 
Supp. 86 (1920). Where the evidence is in conflict the cases furnish no clear test as 
to what is necessary for the plaintiff to sustain the burden of proof. Collins v. Brooklyn 
Union Gas Co., supra; Sullivan v. Industrial Engineering Co., 173 N. Y. App. Div. 65, 
158 N. Y. Supp. 970 (1916); Fleming v. Gair Co., supra; Tucillo v. Ward Baking Co., 
180 N. Y. App. Div. 302, 167 N. Y. Suipp. 666 (1917); Foltz vy. Robertson, 188 N ‘ 
App. Div. 359, 177 N. Y. Supp. (1919); McHale v. Sheffield Farms Co., 193 N. Y. App. 
Div. 541, 184 N. Y. Supp. 576 (1920); Jz ick 1. Morrow Mfg Co., 194 N. Y. App. Div. 565, 
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This seems inevitable where the presumptions, as here, have no 
logical basis.” It should be unnecessary to resort to such artificial 
means of aiding the workman’s case. A reduction in the quantum 
of proof, a wider diseretion entrusted to the commission, and 
more respectful attitude toward its findings would be more desir- 
able. 

Similarly, the unfortunate failure of the courts to appreciate the 
nature and purpose of proceedings before commissions, has led to 
the undermining of liberal provisions in statutes expressly free- 
ing the commissions from statutory and common law rules of 
evidence.” Thus, a leading case” held that hearsay testimony ad- 
missible under such a statute should not be considered, and could 
not support an award without the corroboration of other compe- 
tent evidence.” Although this case has been generally followed,” 
the New York Court of Appeals itself has given some indication of 
a growing dissatisfaction with the rule therein enunciated. Thus, 
corroboration by the surrounding circumstances inferentially 
pointing to an accidental injury has been held sufficient to sustain 
an award largely based on hearsay evidence.“ An admission 
by the employer embodied in a report of the accident made by his 
clerk on heat irsay information has been given the safe effect.” Qual- 








185 N. Y. Supp. 588 (1921). The first presumption, note 7 supra, does not porn to the 
question whether the plaintiff was an independent contractor. Kackel v. Serviss, 180 

App Div. 54, 167 N. Y. Supp. 348 (1917). Nor does it apply on the issue of the 
degree and duration of the disability; nor to the question of the dependency of the 
claimants upon the deceased. Modra v. Little, 223 N. Y. 452, 119 N. E. 853 (1918); 
Kanzar v. Acorn Mfg. Co., 219 N. Y. 326, 114 N. E. 398 (1916); Pifumer v. Rheinstein 
& Haas, 187 N. Y. App. Div. 821, 175 N. Y. Supp. 848 (1919); Drummond v. Isbell- 
Porter Co., 188 N. Y. App. Div. 374, 177 N. Y¥. Supp. 525 (1919); Profeta v. Restof 
Mining Co., 188 N. Y. App. Div. 383, 177 N. Y. Supp. 60 (1919). See P. T. Sherman, 
supra, note 5. 

* For an excellent analysis of the nature and effect of presumptions see Zechariah 
Chafee, Jr., supra, note 3, at 310, et seq. It should be remembered that some statutory 
presumptions may have a logical core, and their value as logic al inferences ought to be 
considered. Such is the presumption as to the c ausation of industrial diseases created by 
the English WorKMEN’s COMPENSATION AcT, 1906, § 8 (2). 

1” There are four types of statutes: (1) in Arizona and Alaska the statutes provide 
that the procedure shall be in accordance with the Com. Law rules of evidence; (2) in 
Cal., Conn., Ia., La., N. Y., Utah, Vt., Ohio., N. Dak., that the commission shall not be 
bound by common law or statutory rules of evidence; (3) in Mont., Mo., N. Y. and Pa., 
that the commission shall not be bound by technical rules of evidence; (4) in Ala., Idaho, 


Ill., Ind., and Va., that the process shall be as summary and simple as may be. These 
types cannot here be treated separately. Cases under the most liberal provisions are 
selected. 


™ Matter of Carroll v. Knickerbocker Ice Co., 218 N. Y. 435, 113 N. E. 507 (1916), 
reversing 169 N. Y. App. Div. 450, 155 N. Y. Supp. I. 

* The vice of this rule lies chiefly in the uncertainty as to how much corroboration 
is necessary. The commission’s finding has been repeatedly reversed by a divided court 
on the ground of insufficient corroboration. This expensive litigation of questions of 
evidence, which it was the purpose of the Compensation Act to avoid, is itself a severe 
condemn: ation of the rule in the Carrol case. A much greater respect is due the 
findings of expert commissioners, and if given, would do much to discourage appeals 
other. than those based on the merits of the controversy. 

3 Matter of Belcher v. Carthage Machine Co., 224 N. Y. 326, 120 N. E. 735 (1918); 
White v. Am. Soc. for Prevention of Cruclty to Animals, supra, note 8; Jack v. Morrow 
Mfy. Co., supra, note 8. ; 

* Matter of Fogarty v. National Biscuit Co., supra, note 8; Foltz v. Robertson. supra, 
note &. 

15 i > v. Holler, 178 N. Y. App. Div. 317, 164 N. Y. Supp. 906 (1917); 
Anthus v. Rail Joint Co., N. Y. App. Div. 571, 185 N. Y. Supp. 314 (1920). Another 
liberalizing element has been the doctrine that ‘evidence introduced without objection at 
the hearing cannot be objected to on appeal. Hernon v. Holahan, 182 N. Y. App. Div. 126, 
Anthus v. Rail Joint Co., 193 N. Y. App. Div. 571, 185 N. Y. Supp. 314 (1920). Another 
169 N. Y. Supp. 705 (1918). A recent English decision has refused to follow this doctrine. 
See note 17, infra. 
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ifications complicate, but do not efface the narrow rule established 
by the Carrol case. A more explicit statute is necessary empower- 
ing the commission to make its own rules permitting hearsay and 
other evidenee which it deems reasonably probative and relevant. 

A greater liberality has characterized the attitude of the courts 
on questions of exclusion of competent and admission of incompe- 
tent evidence.” But there still is a rigid adherence to common law 
requirements of confrontation and opportunity for cross-examina- 
tion. This is illustrated by a recent English decision “ where an 
award by an arbitrator based on ex parte hearings was reversed 
in spite of the fact that neither party had objected to his mode 
of procedure. Some American courts have even held ex parte hear- 
ings a violation of due process of law.” In this imposition on ad- 
ministrative tribunals of the common law rules of evidence, we 
have another instance of the administration of justice by the courts 
with reference to a picture of the legal order formed for an insti- 
tution of the past, and applied to the modern workings of a funda- 
mentally different tribunal. 

18 Frankfort General Ins. Co. v. Pillsbury, 173 Cal. 56, 159 Pac. 150 (1916); Mesmer 
& Rice v. Industrial Accident Comm., 178 Cal. 466, 173 Pac. 1099 (1918). 

WW. Ramsden & Co. v. Jacobs, [1922] I K. B. 640. For the facts of this case see 
Recent Casrs, infra, p. 102. It may well be that the case rightly holds ex parte hear- 
ings improper in view of Order XXXVI, Rule 49, Supreme Court or JupIcature RULEs. 
Put the court should not have reversed this award where no objection was seasonably 
made to the procedure employed by the arbitrator. 


8 Carstens v. Pillsbury, 172 Cal. 572, 158 Pac. 218 (1916); Bereda Mfg. Co. 


v. Industrial Board of Iil., 275 Ul. 514, 114 N. E. 275 (1916), followed in Ruda v. Indus- 


5 1 N. 
trial Board of Iil., 283 Ill. 550. 119 N. E. 579 (1918); Gauthier’s Case, 120 Me. 73, 113 
Atl. 28 (1921). 


Note. 


An article by John H. Wigmore on the subject of the above note 
has just appeared in the December number of the Illinois Law Re- 
view for 1922 as this goes to press. 


THE OLD SPRINGFIELD COURT HOUSE. 
In the following letter in the Springfield Republican of Novem- 


ber 6, 1922, Mr. Robert O. Morris, the Clerk of Courts of Hampden 
County reseues a professional battlefield from oblivion. 


‘‘There are not many people now dwelling here who remember 
the Springfield of half a century ago. 

‘*Recently, a man who was born here, but who had not visited 
this town for a great many years, in walking around to see the old 
- landmarks came to the site of the old court house, just north of the 
First Church. Thereabouts he met a policeman and asked him 
when the old building was taken down, and received the reply 
that no court house was ever located there. 

‘*This policeman was mistaken. There was one there, and for a 
couple of generations all the higher courts of Hampden County 
held their sessions within its walls. 
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‘‘Many noted trials took place while this building was oecupied 
by the courts. Lemuel Shaw * * * presided at many; so did 
E. Rockwood Hoar, when he was judge of the Court of Common 
Pleas, and after retiring from the bench he appeared there as a 
trial lawyer; George M. Stearns of Chicopee * * * was in his 
prime when the sessions of court were held in that building; Mareus 
P. Knowlton * * * practiced there as an attorney for a dozen 
years or more. 

‘*Yes, the old court house stood upon the lot in question, but 
there are only a very few who remember the day it was abandoned 
as a place for sessions of the courts. To be exact, it was the 28th 
day of April, 1874. Then the Hampden County lawyers gathered 
there in the main court room, where they formed a circle and 
swung around singing ‘‘ Auld Lang Syne,’’ under the leading voice 
of Homer B. Stevens of Westfield. Then forming a line, headed 
by John Wells of the Supreme Judicial Court, they marched to the 
then called ‘‘new court house,’’ where they listened to an inter- 
esting historical address delivered by William G.- Bates of West- 
field, then at the head of the Hampden Bar Association. 


Rosert O. Morris. 
Springfield, November 4, 1922. 











120 





CONFERENCE OF BAR ASSOCIATION DELEGATES. 


RESOLUTIONS ADOPTED 1917-1922. 


The Conference was first called into being in 1916 through the 
action of the American Bar Association. In 1919 it became a see- 
tion of the American Bar Association. It is composed of five dele- 
gates from that Association, three from each State, and two from 
each local Bar Association. Its purpose is ‘‘to create a_bet- 
ter understanding between the members of the American Bar 
and to bring about a better and more effective co-operation by the 
Bar Associations of the country in securing and maintaining high 
standards of character, education, fitness, ability and conduct in the 
legal profession and a more speedy, efficient and satisfactory admin- 
istration of justice.’’ (By-Laws, Art I.) Its regular meetings are 
held in each year on the day preceding the meeting of the American 
Bar Association. In February, 1922, a special meeting was held in 
the City of Washington to consider means for making effective the 
standard requirements for admission to the Bar adopted by the 
American Bar Association. 

The resolutions adopted by the Conference of Delegates are in 
the nature of recommendations to the State and Local Bar Asso- 
ciations. In several instances resolutions have resulted in the 
adoption of important legislation and in many instances they have 
impressed professional thought on the subjects presented. The 
arrangement is chronologieal. 


OFFICERS 

CE Sp ED irs aw skdacbacgu ee deacasadoewse ened Chairman 
24 Broad Street, New York 

iss Es EE, 4k U sda Odh da wAE Ke WeeeeeeKs we eeneea® Vice-Chairman 

715 Commerce Building, Kansas City, Mo. 

DE MEME, 665 6G KE CER ECR ONES Odea SRKwawe Das Secretary 
919 City Hall, Chicago 

NATHAN WILLIAM MacCHESNEY ...........cccccccccses Treasurer 


Stock Exchange Building, Chicago 
COUNCIL 


Nido inated Awe dis acw Rane ece edeve awd wa New York, N. Y. 
PUP WEPNOEE COONEY oo occccccctarcsaenevccedews New York, N. Y. 
EE WE ooo nk obs cnscdescdessseaseacess Norfolk, Va. 
UTA Bq GP RI, onc cc cccccvcccsscvecsececesess Denver, Colo. 
I TE PEN dodo 0. iene wae econ beedinwceies saan St. Paul, Minn. 
TE a se Indianapolis, Ind. 
se Chicago, Ill. 


SEFPFERSON P. CHANDLER. ........0sccccccccces Los Angeles, Calif. 
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RESOLUTIONS ADOPTED IN 1917. 
Exvinv Root, JuLius HENRY COHEN, 
Chairman, Secretary. 


LEGAL AID SOCIETIES. 

Resolved, That it is the sense of this Conference that bar asso- 
ciations, state and local, should be urged to foster the formation 
and efficient administration in their respective jurisdications of 
legal aid societies for legal relief work for the worthy poor, with 
the active and sympathetic co-operation of such associations, and 
that attorneys generally be urged to give such societies their moral 
and financial support. 


ANACHRONISMS IN THE LAW. 


Resolved, That it is the sense of this Conference that it is de- 
sirable that bar associations, state and local, should systematically 
endeavor to secure the elimination from the law in their respective 
states of such anachronistic conditions as impede the proper admin- 
istration of justice and thwart the effective securing of those rights 
which ought to be secured in accordance with the common habit of 
the people; and to this end we recommend that procedural methods 
be committed to those who are responsible for the administration 
of justice, the courts. We recommend the efficient organization 
of the judicial branch of government, and that substantial steps be 
taken by the respective associations for the systematic study of the 
actual administration of justice and the actual effect of anachro- 
nistie legal institutions, rules and documents. 


CHARACTER OF CANDIDATES FOR THE Bar. 


Resolved, That this Conference recommend to state and local bar 
associations that they systematically endeavor to aid in the eleva- 
tion of the standards of the profession by evolving of actual meth- 
ods for the ascertainment of the moral character of applicants for 
admission ; the instruction of applicants and practitioners in proper 
ethical standards; the adoption of adequate disciplinary steps for 
the purging of the Bar of unfit practitioners, and for the suppres- 
sion of unlawful and unauthorized practices. 


GRIEVANCES. 

Resolved, That it is the sense of this Conference that a relation- 
ship of friendly co-operation should be established between bar 
associations in the matter of the presentation and disposing of 
grievances against members of the Bar. 

War Work. 


(This resolution is omitted. ) 
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RESOLUTIONS ADOPTED IN 1918. 
{LIHU Roor JuLius HENRY COHEN, 
Chairman. Secretary. 
PREVENTION OF UNNECESSARY LITIGATION. 

Resolved, That the Conference of Delegates of the American Bar 
Association and of state and local bar associations hereby recom- 
mends that the various state and loeal bar associations of the United 
States co-operate with individuals, state and local chambers of 
commerce and other organizations in the prevention of unneces- 
sary litigation along the following lines: 

1. By issuing suitable literature and providing suitable speakers 
to address business organizations. 

2. By emphasizing the importance of clients consulting counsel 
freely before the facts upon which a dispute ean arise have become 
fixed. 

3. By encouraging lawyers and laymen to co-operate in the 
preparation of the best possible legal instruments. 

4. By encouraging, and by making known the fact that they are 
encouraging the settlement of disputes out of court as far as prac- 
tical. 

5. By urging the Bar and business men generally to pull to- 
gether in each locality for the prevention of unnecessary litigation. 

And in so doing it is further recommended that the work of the 
various state and local bar associations be, so far as practical, co- 
ordinated and standardized, and that a special committee of five be 
appointed for that purpose. 

CONCILIATION TRIBUNAL. 

Resolved, That the Conference recommend to the American Bar 
Association that it instruct the Committee on Jurisprudence and 
Law Reform to inquire into the feasibility and utility of the gen- 
eral system of a tribunal of conciliation and to report at the next 
annual meeting of the Association such recommendations, if any, 
as the result of the inquiry may warrant. 

RESOLUTION PLEDGING SuPPoRT TO WAR Work. 
GRATUITOUS SERVICES TO REGISTRANTS UNDER THE SELECTIVE SERVICE LAW 

(These resolutions were printed in Mass. Law Quart., Aug., 1918, 

p. 345.) 


UNIFoRM FEDERAL JUDICIAL PROCEDURE. 


Resolved, That there shall be created a sub-committee on Uniform 
Judicial Procedure for each state and territory, which said com- 
mittee shall consist respectively of a member from each econ- 
gressional district of such state or territory, to be named by the 
president of the Bar Association, one of such members to be desig- 
nated as chairman. 
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CONTINGENT FEES. 

Resolved, That the time has come for the members of the Ameri- 
ean Bar in their respective state to reconsider the basis for the exist- 
ing law upon the subject of contingent fees, and to consider whether 
all contingent fees should not by law be made subject to summary 
review by a court on the application of the client. 


RESOLUTIONS ADOPTED IN 1919. 
MoorFIELD STOREY, JuLius HENRY COHEN, 
Chairman, Secretary. 


INCORPORATION OF THE Bar oF EACH STATE. 


Resolved, That the Chair appoint a committee of five, with a 
sub-committee of forty-eight—one from each state—to report on 
the question of incorporating the Bar in the various states. 


PRACTICE OF LAW By Trust COMPANIES. 


Resolved, That it is the sense of this meeting that it is in the 
interest of society that the intimate and direct relationship of 
attorney and client shall be preserved, and that corporate or lay 
practice of law is destructive of that relationship and tends to lower 
the standard of professional responsibility ; 

Resolved further, That trust companies, while performing proper 
and legitimate functions of a business and fiduciary character, are 
not constituted or organized for the purpose of furnishing legal 
advice to clients—drawing wills or furnishing legal services; 

Resolved further, That the efforts of the Trust Company Section 
of the American Bankers’ Association to eliminate evil practices 
on the part of trust companies be encouraged and the effort to co- 
operate with the Bar be cordially welcomed ; 


Resolved, To that end, that we recommend to state and local bar 
associations that they bring to the attention of the Trust Company 
Section of the American Bankers’ Association any evil practices of 
trust companies or bankers of which they are aware in order that 
the bankers’ organization may, like the lawyers’ organization, purge 
its ranks of wrongdoing or error; 

Resolved further, That a special committee of six be appointed to 
prepare for the use of state and local bar associations a careful brief 
of what constitutes practice of the law and what constitutes unlaw- 
ful and improper practice of the law by laymen or lay agencies, and 
that said committee report at the next conference. 


AERONAUTICAL LAW. 


Resolved, That it is the sense of this Conference that aeronauties 
and aerography should properly lie within the admiralty jurisdic- 
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tion of the United States and should be entertained accordingly ; 
that a committee, representing each state of the United States here 
represented, be appointed to make further inquiry into this question 
and report its conclusions to the American Bar Association, to the 
end that the proper communication may be made to the Congress 
of the United States and appropriate legislation extending rem- 
edies to the aggrieved at common law may be enacted. 


INDEPENDENCE OF THE JUDICIARY. 


Resolved, That this Conference approves with sympathy the 
course of conduct of the lawyers of New York City and New York 
State in their effort to bring about the election of competent judges, 
non-partisan, and that we recommend to the lawyers in every state 
similar action so that the bench may be taken entirely out of poli- 
ties and be placed upon a plane where real lawyers, of admitted 
ability, may be called to the bench and may not have to dip into 
the hell of polities in order to get there. 


REMOVAL OF CAUSES FROM STATE Courts TO FEDERAL Courts. 


Resolved, That state and local bar associations be urged to take 
action looking to recommending such amendment of the existing 
provisions of the statute of the United States for the removal of 
suits from state to federal courts that the meaning of terms now 
leading to uncertainty and disparity of administration shall be 
made more certain ; 

And further, That in such removals, so far as may be deemed 
practicable, the same option as to a trial in a United States court. 
be secured to a defendant within the limits of the judicial power of 
the United States as is now secured to a plaintiff in instituting this 
sult. 


RESOLUTIONS ADOPTED IN 1920. 
MOORFIELD STOREY, JuLivs HENRY COHEN 
Chairman. Secretary. 
ORGANIZATION OF THE Bar. 


Resolved, That the report of Judge Goodwin’s Committee on the 
Organization of the Bar be approved and that it be cireulated by 
the Secretary among state and local bar associations, with the ree- 
ommendations that such associations consider its conclusions. 


UNLAWFUL PRACTICE OF THE LAW. 


Resolved, That the report of Mr. Piatt’s committee be accepted 
and that, subject to approval by the officers of the Conference when 
amended so as to include Mr. Boston’s reference to the L. Tanen- 
baum, Strauss & Co. ease, it be distributed among the various bar 
associations throughout the country. 























125 


Resolved, That the definition of the practice of the law contained 
in the report of the Special Committee (Mr. Piatt’s committee) be 
recommended to the various state and local bar associations for 
adoption in their state laws by appropriate legislation. 


AERONAUTICAL Law. 


Resolved, That the report be received or referred to the Execu- 
tive Committee for such action as may be appropriate in the prem- 
ises. 

RELATING TO QUESTIONS DISCUSSED. 

Resolved, That these three questions (see above) be submitted to 
the various state and local bar associations, with a request that they 
consider them and report to the Secretary and that their reports be 
made a subject for consideration at the next annual meeting, in 
eonformity with the by-laws. 


* 


RESOLUTIONS ADOPTED IN 1921. 


STILES W. Burr, JuLIus HENRY COHEN, 
Chairman. Secretary. 


LEGAL ETHICS—SELECTION OF JUDGES. 


Resolved, That this Conference weleome the co-operation of the 
Committee on Professional Ethies of the American Bar Association 
and recommends that in those states where the canons of ethies 
have not yet been adopted that they be adopted, and that each 
state and local bar association be urged to aid through appropriate 
committees in the maintenance of the high standard of professional 
conduct contained in the eanons, and we further suggest that the 
subject might well be made a special order of business for discus- 
sion at the annual meetings of such associations. 


Also Resolved, That the Conference recommend to state and local 
bar associations that they give attention to the work of the New 
York, Detroit, St. Louis and Kansas City Bar Associations in secur- 
ing the nomination and election of fit judges, this to the end that the 
judiciary of the country will at all times be filled with men in all 
respects qualified. 


PRACTITIONERS BEFORE TREASURY DEPARTMENT. 

WueErEASs, Under and by virtue of certain acts of Congress relat- 
ing thereto, the Secretary of the Treasury has appointed a Com- 
mittee on Enrollment and Disbarment to receive and consider appli- 
eations to be recognized as attorney, agent or other representative 
before the Treasury Department, or the several bureaus thereof ; to 
receive complaints against those enrolled; conduct hearings; make 
inquiries; perform other duties as prescribed; and do all things 
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necessary in the matter of proceeding for enrollment or disbarment 
of such attorneys, agents or other representatives, pursuant to the 
regulations of the Treasury Department; and 

Wuereas, It is important that the said Committee on Enroll- 
ment and Disbarment have the assistance of qualified organizations 
in the different states in the securing of information concerning the 
character and qualifications of persons applying for enrollment as 
such agents and attorneys; and 

WueErEAs, It is believed that this service can be rendered effect- 
ively by the several state and local bar associations of the country ; 

Now, Therefore, Resolved, by the Conference of Bar Association 
Delegates attending the present session of the American Bar Asso- 
ciation, That we earnestly recommend to the several state and local 
bar associations of the United States that they shall each put them- 
selves in communication with the Secretary of the Treasury of the 
United States and offer to render to the Committee on Enrollment 
and Disbarment appointed by him such assistance as they may be 
able in the investigation of character and the necessary qualifica- 
tions of persons who may apply to said committee for recogni- 
tion as agents and attorneys to represent those having business 
before the said Department, and also in any investigation in 
disbarment proceedings or otherwise that may be made by said 
committee into the practices of any such agents and attorneys as 
may have been recognized by the said Department, and that each 
of said bar associations shall delegate to a committee of its own 
body the performance of the duties and rendering of the service 
pertaining to the above mentioned matters, and communicate the 
names and address of said committee or its chairman to the 
said Committee on Enrollment and Disbarment of the Treasury 
Department ; 

And Further Resolved, That the said committee of the bar asso- 
ciations of the respective states and of the local bar associations 
shall furnish to the Secretary of the Treasury from time to time 
through the said Committee on Enrollment and Disbarment such 
evidence as they may possess that would indicate the unfitness of 
any person admitted to practice before the Treasury Department 
or any applicant for such enrollment; and that said committee of 
said bar associations, upon request from the Secretary of the 
Treasury through said Committee on Enrollment and Disbarment, 
undertake to examine from time to time into the fitness of any 
persons admitted to practice before the Treasury Department or 
any applicant for such enrollment, and in that connection to fur- 
nish to the Secretary of the Treasury such information as may be 
available, it being understood that this Conference regards the 
giving of legal advice concerning income tax laws as the practice 
of the law. 
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APPRECIATION OF SECRETARY COHEN’s SERVICES. 

Resolved, That this Conference of Bar Association Delegates 
record its deep appreciation of the invaluable service rendered by 
Julius Henry Cohen, Esq., as Secretary of the Conference from the 
time of its organization and its belief that its suecess is largely due 
to his intelligent and untiring efforts. 

While we regret that he felt it impossible to continue to carry 
the burden of this office longer, we rejoice in the fact that we are 
to have his aid and advice as a member of the Council. He has our 
warm and heartfelt thanks. 


RESOLUTIONS ADOPTED IN 1922. 
(Special meeting in Washington, D. C., February, 1922.) 


CLARENCE N. GOopWIN, HERBERT HARLEY, 
Chairman. Secretary. 


LEGAL EDUCATION. 
These resolutions will be found in the Massacuusetts Law 
QUARTERLY for July, 1922, pp. 143, 144, 174 and 175. 


(Annual meeting held in San Francisco, August, 1922.) 


PROVISIONS FoR BAR COUNCIL. 


Resolved, That in every bill presented to Legislature looking to 
the self-government of the Bar there be included a provision for a 
sar Council, to be composed of the lawyers members of the Legis- 
lature, the Bar Governors, the attorney-general, and the governor 
(if he be a lawyer), as set forth in the third annual report of the 
Committee on Bar Organization (1922). 


Bar ASSOCIATION AID IN THE SELECTION OF Fit JUDGES. 


Wuereas, At the last annual meeting of this Conference it was 
resolved that the Conference recommend to state and local bar 
associations that they give attention to the work of the New York, 
Detroit, St. Louis and Kansas City Bar Associations in securing 
the nomination and election of fit judges, this to the end that the 
judiciary of the country will at all times be filled with men in all 
respects qualified ; and 

Wuereas, It has become increasingly manifest that through the 
adoption of well-considered ways and means definite results in this 
regard may readily be obtained ; now, therefore, be it 

Resolved, By the Conference of Bar Association Delegates that 
it become a medium for effectuating this declared purpose, and to 
this end that-a committee of five be appointed by the Chairman, 
whose duty it shall be to assemble data concerning the ways and 
means now being employed by the various state and local bar associ- 
ations in securing the nomination and election of fit judges in their 
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respective communities, thus to operate as a clearing house for 
information and aid to other bar associations, and, further, to 
report to the Conference at its next annual session with appropriate 
recommendations as to practical means for making effective the end 
sought to be accomplished. 


PUBLICATION FUND. 

Resolved, That this Conference recommends that its Council take 
up with loeal and state bar associations the matter of contributing 
to a fund to be devoted to publication of proceedings and events 
which are of common interest to the lawyers of the country. 


REPORTS FROM DELEGATES. 
Resolved, That it is the sense of this Conference that delegates 
report the proceedings and recommendations of meetings to their 
home associations. 


CO-ORDINATION OF BAR ASSOCIATIONS. 


Resolved, That the next Chairman appoint a committee of such 
number as he may deem advisable to investigate the means for a 
better co-ordination of the efforts of bar associations, and give its 
opinion to the Conference as to the practicability of a federated 
organization of the bar associations of the country. 


CORPORATE PRACTICE OF LAw. 


Resolved, That the Conference resolution of 1919 concerning 
unlawful practice of the law be endorsed and approved; and 

Resolved further, That we commend the efforts of the California 
Bar Association in the direction of harmonizing the laws of the 
State of California with the laws of twenty-four states of the 
Union, preventing the corporate practice of the law, and we 
cordially endorse its work. 


CHARACTER OF APPLICANTS FOR ADMISSION TO THE Bar. 


Resolved, That the Chairman of this Conference appoint a com- 
mittee of such number as he may deem appropriate to consider 
and report at the next meeting of this Conference, plans for a more 
thorough examination into the character and moral qualifications 
of applicants for admission to the Bar. 
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